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CONSORTIUM MEMBER AGREEMENT

PREAMBLE

 This Consortium Member Agreement (the “Agreement”) is made as of the 5th of August 2004 (the “Effective Date) by, between, and among  (LIST MEMBERS), all referred to herein as “Consortium Member” or, collectively as “Consortium Members”.  The Consortium Members may also be referred to herein individually as a “Party” or collectively, as “Parties.” 

WITNESSETH

WHEREAS, the Parties intend to enter into a Section 845 Other Transactions Agreement (the “OT Agreement") with the U.S. Army (the “Government”) for the funding of certain research and development to be conducted, in partnership with the Government and other Consortium Members, for the National Small Arms Center herein after referred to as the “NSAC” in the field of small arms weapons systems and munitions technology;

WHEREAS, the Parties wish to ensure quick and efficient delivery of critical, small arms and munitions technologies to enhance the U.S. military’s warfighting capabilities in the field of small arms weapons and munitions technology, herein referred to as “small arms weapons technology”; 

WHEREAS, the Parties wish to concurrently develop, sustain and expand their collective strategic technical superiority;

WHEREAS, the Parties wish to develop, maintain and execute a flexible multi-year master research plan that clearly defines performance goals and maximizes the collective capabilities of Government, industry and academia and focus those capabilities toward attainment of sound technical solutions consistent with these goals;

WHEREAS, the Parties wish to provide a unified and coordinated message to the U.S. Government’s legislative branch and the Department of Defense (DoD) community as to the strategically important role small arms technologies will play in current and future weapons system development;

WHEREAS, the Parties wish to define programs and obtain program funding that is focused on the development, demonstration and transition of key technologies that will result in current weapons system improvements or the fielding of new systems or system upgrades;


WHEREAS, the OT Agreement provides, among other things, for the grant of certain rights and obligations arising out of the research programs and projects conducted by the Government and the Consortium Members pursuant to this Agreement;


WHEREAS, the Consortium Members are entering into this Agreement in order to provide for (a) the establishment of a consortium to conduct research programs and projects, 

(b) their respective rights and obligations as a member of the consortium, and (c) other matters pertaining to the conduct of activities as members of this consortium;

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and promises contained in this Agreement the Parties agree as follows:

ARTICLE I

DEFINITIONS
1.1
When used in this Agreement, the following terms, whether used in the singular or plural, shall have the meanings set forth herein.

1.2
"Additional Consortium Members" means the Consortium Members, other than the Charter Consortium Members, who become signatories to this Agreement after the Effective Date pursuant to the procedures set forth herein and in the OT Agreement between the Consortium Members and ARDEC.

1.3
"Administrative Agreements Officer" (AAO) means the individual the Agreements Officer (AO) has delegated, and as listed in the OT Agreement, to administer the Research Project Awards, OT Agreement and to modify these documents when authorized by AO. 

1.4
"Affiliate" means, with respect to a specified Consortium Member that is a signatory to this Agreement, any corporation, company, partnership, joint venture and/or firm which now or hereafter controls, is controlled by or is under common control with such specified party.  For purposes of this definition, "control" shall mean (i) in the case of corporate entities, direct or indirect ownership of at least 50% of the stock or shares entitled to vote for the election of directors; and (ii) in the case of non‑corporate entities, direct or indirect ownership of at least 50% of the equity interest with the power to direct the management and policies of such non-corporate entities.

1.5
“Agreement” means this Consortium Member Agreement.

1.6
“Annual Budget” means the final annual budget as determined by the Government to perform the Research Initiatives in the Annual Research Plan.  The Annual Budget also includes an estimated major milestone schedule for each of the Research Initiatives.

1.7 
Annual Research Plan” means the final annual research and development plan as 

determined by the Government, after review of the Proposed Annual Research Plan and the Government’s budget for a specific Government Fiscal Year. The Annual Research Plan will form the basis for the Government’s annual Request for Research Project Proposals.

1.8
"Annual Research Program" means, in total, those Research Projects to be conducted by the Government and/or the Consortium Members in a specific Contract Year.

1.9
“Cash Contribution” means the consortium members' financial resources expended to perform a Research Project awarded under this Agreement.  The cash contribution can be derived from company funds or outside sources or may also come from nonfederal contract or grant revenues or from profit or fee on a federal procurement contract.  A Company’s own source of funds may include corporate retained earnings, current or prospective Independent Research and Development (IR&D) funds or any other indirect cost pool allocation.  New or concurrent IR&D funds can be utilized as a cash contribution provided those funds identified by the Consortium Members are to be spent on performance of the Statement of Work (SOW)) of a Research Project or specific tasks identified within the SOW of a Research Project. Prior IR&D will not be considered as part of the Consortium member's cash or in kind contributions nor will fees be considered on the contractor’s cost sharing portion.  Cash contributions include the funds a Consortium Member will spend for labor (including benefits and direct overhead), materials, new equipment (prorated if appropriate), subcontractor efforts expended on the SOW of a Research Project, and restocking the parts and material consumed.  

1.10
“Consensus” means an agreement in opinion by 2/3rds or more of those entitled to vote.

1.11
“Consortium” means the National Small Arms Technology Consortium (NSATC) which is made up of Consortium Members from industry, academia, non-profit organizations, and not-for-profit organizations pursuant to this Agreement.

1.12
“Charter Consortium Members" means those Consortium Members as set forth in the preamble to this Agreement and that are signatories to this Agreement as of the Effective Date.

1.13
"Consortium Member” or “Consortium Members" means the individual organizations that are or become signatories to this Agreement either as Charter Consortium Members or as additional Consortium Members.

1.14
“Consortium Member Agreement” means this Agreement governing the rights and obligations of the Consortium Members as they relate to the organization and operation of the Consortium.

1.15
“Contract Year" means (a) with respect to the first Contract Year, the period commencing on the Effective Date and ending in twelve (12) months thereafter, and (b) each subsequent twelve (12) month period of this Agreement.

1.16
“Department of Defense (DoD) Component” means the Department of the Army, the Department of the Navy, the Department of the Air Force, and/or their respective subordinate commands and laboratories. 

1.17
“Effective Date” means the date first written above and on which this Agreement is signed and executed by the last of the Charter Consortium Members.

1.18
"Field" means the identification and development of new and advanced technologies in individual and crew-served weapons systems and munitions in support of legacy, next generation and future systems including but not necessarily limited to:                  

(a)
 Hand guns, shoulder-fired weapons and machine guns.

(b)
Hand, gun-launched and rocket grenades, grenade launchers and grenade 

machine guns; 

(c) Advanced devices such as lightweight acoustic and directed energy weapons;

(d) Ammunition and munitions associated with subparagraphs 1.18(a) through 

1.18(c);

(e)
Gun mounts;

(f)
Fire control systems;

(g)
Embedded computers and power supplies;

(h)
Fuzing and associated power supplies, and

(i) Advances in materials and manufacturing technologies related to the forgoing small arms weapons, munitions and subsystems (subparagraphs 1.18(a) - (h) 

that provide improved performance or meet technical objectives.

.

1.19 “Government” means the U. S. Army Government and its departments and agencies..

1.20
“Government Fiscal Year” means the period commencing on October 1 and ending September 30 of the following calendar year.

1.21
"Agreements Officer" (AO) means the person identified in the Other Transactions (OT) Agreement as being authorized to obligate the Government under the OT Agreement and any Research Project Award issued thereunder, and to modify those documents.

1.22
"Agreements Officer Representative" (AOR) means the person designated in writing by the AO to conduct the duties listed in their delegation letter.

1.23
“Independent Research and Development (IR&D)” means a Consortium Member’s cost that consists of projects falling within the four following areas: (a) Basic Research,  (b) Applied Research, (c) development, and (d) system and other concept formulation studies.  The term does not include the cost of effort sponsored by a grant or required in the performance of a contract.  IR&D effort shall not include technical effort expended in developing and preparing technical data specifically to support submitting a bid and proposal.

1.24
“In Kind Contribution” means the Consortium Members' non-financial resources expended by the Consortium Members to perform a Research Project such as wear-and-tear on in-place capital assets like machinery or the prorated value of space used for performance of the Research Project, and the reasonable fair market value (appropriately prorated) of equipment, materials, intellectual property and other property used in the performance of the SOW of the Research Project. 

1.25
“Master Research Plan” means the overall multi-year research and development plan developed by the Government that encompasses the Government’s vision, science and technology objectives, priorities, and corresponding budget to accomplish Research Initiatives in the Field.

1.26
“National Small Arms Center (NSAC)” is the government center that is responsible for the coordination of ARDEC, TACOM-RI, the National Small Arms Technology Consortium (NSATC), and other Government laboratories and research capabilities to sustain US military supremacy in the research, development and engineering of small arms weapons systems and munitions.   It is operated by the Joint Services Small Arms Program Office (JSSAP), at ARDEC, in partnership with the PEO Ammunition, PEO Soldier, PM Soldier and TACOM-Rock Island.

1.27
“Organizational Committee” means the group of individuals from interested organizations who have collaborated with the Government to design and structure the Consortium, this Agreement and the OT Agreement and includes the following individuals and companies: Jean-Louis Vanderstraeten, FNMI; Brian Hall, General Dynamics Armaments and Technical Products; William Keys, Colt Manufacturing; David Broden, AlliantTech Systems; Eoin Stafford, Heckler and Koch, and Ronnie Barrett, Barrett Firearms.

1.28
“Other Transaction Agreement (OT)” means the Section 845 Other Transaction agreement that the Consortium will enter into with the ARDEC.
1.29
“Party” or “Parties” means an individual Consortium Member, and the Consortium Members collectively that are signatories to this Agreement.

1.30
"Pre-Award Costs" are those costs that directly support the agreed to SOW and are 

necessary to initiate before the signing of the Research Project Award to meet the agreed to schedule and are provided in a written request by the Consortium Member and approved by the Agreements Officer (AO).

1.31
“Proposed Annual Budget" means a general estimation of required funding in total and by Research Initiative to perform the Research Initiatives in the Proposed Annual Research Plan.  The Proposed Annual Budget also includes an estimated major milestone schedule for each of the Research Initiatives. 

1.32
“ Proposed Annual Research Plan” means the proposed annual research and development plan, developed jointly by the Government and the Consortium Members, which recommends the conduct of specific Research Initiatives within the Master Research Plan in a specific Contract Year.  This Proposed Annual Research Plan includes a recommended prioritization of the Research Initiatives and a Proposed Annual Budget anticipated to be expended in total and by individual Research Initiative in a specific Contract Year. 

1.33
“Research Initiative” means a specific idea for research and development in the Field that becomes an input to the Master Research Plan.

1.34
“Research Project(s)" means those Research Project Proposals selected by the Government for award under the OT Agreement.  Research Project(s) will be conducted by a Consortium Member, Consortium Members and/or the Government either individually or among and between themselves for the agreed upon period of performance. 

1.35
“Research Project Award” means the award instrument utilized by the Government to award a Research Project to a Consortium Member or Consortium Members pursuant to this Agreement.

1.36
“Research Project Proposal” means a proposal from a Consortium Member or Consortium Members, in response to the Government’s annual Research Project Proposal Announcement (RPPA) that will be evaluated by the Government for award selection in a specific Contract Year.

1.37
“Research Project Proposal Announcement (RPPA)” means the Government’s annual request for competitive proposals from Consortium Members based on the Research Initiatives determined by the Government in the Annual Research Plan.  Such announcements will include the technical, management and cost factors that will be used as the Government’s basis for selection of a Research Project Award.
 1.38
"Science and Technology Objective (STO)” states a specific, measurable, major technological advancement to be achieved by a specific fiscal year.  STOs are reviewed annually at a joint materiel developer/TRADOC meeting and then reviewed and approved by the Army Science and Technology Working Group (ASTWG). 

1.39
“White Paper” means a one (1) or two (2) page paper submitted by a Consortium Member, Consortium Members or Government organizations that describes a specific idea in the Field to be considered for inclusion as a Research Initiative in the Government’s Master Research Plan.  The White Paper shall contain a section defining the technical objectives, a general estimate of required funding and an estimated major milestone schedule.  The White Paper shall not contain confidential information, proprietary data, trade secrets or data controlled by export control laws.  The White Paper shall be sent to the AO for an initial review by the Government prior to being reviewed by the Research Committee. 
ARTICLE II

THE CONSORTIUM

2.1.
Background.  The Government has expressed a desire for industry and academia to form a consortium to facilitate research and development activities, in cooperation with the U.S. Army laboratories at ARDEC and potentially other Department of Defense (DoD) Components, in the areas of small arms weapons systems and munitions.  The Government and the Consortium Members, through the management structure defined herein, will conduct research and development activities that advance the state-of-the-art as well as technology, scientific and engineering skills in the Field that are needed to develop and transition new technologies into weapon systems and system upgrades to support future warfighting capabilities. 

2.2     Establishment of Consortium.  As of the Effective Date of this Agreement, the Parties

hereby establish the National Small Arms Technology Consortium (NSATC).  The NSATC shall operate as an adjunct to the U. S. Army Small Arms Center (NSAC) with the following principle objectives;  (a) to develop small arms weapons systems technologies that advance the state-of-the-art;  (b) to improve U.S. industry, government and academia capabilities to sustain U.S. military supremacy in the research, development, engineering and production of small arms weapons systems technologies, and (c) to insert these technologies into legacy and developmental platforms and ammunition as quickly and efficiently as possible.  Through the Consortium established by this Agreement, Consortium Members may propose and perform research, development and engineering activities, in cooperation with the NSAC, to address the Governments long-range science and technology objectives and operational needs in the Field.

2.3
Consortium Name.  The Consortium Members may vote to change the name of the Consortium.  However, the Parties agree that any name for the Consortium resulting in the acronym, “NSAC” shall not be utilized.

2.4
Consortium Members.  As of the Effective Date of this Agreement and subject to other conditions of membership as further defined herein, the sole Consortium Members are the Charter Consortium Members listed herein on Exhibit A. The intent of the Parties is that the NSATC will be open to and include members from industry, academic institutions, and non-profit and not-for-profit organizations.  The Parties adopt a non-exclusive, open membership policy.  The Consortium Members will include Additional Consortium Members in accordance with the provisions contained herein and in the OT Agreement.  The Consortium through its Consortium Executive Director will notify the Government of the addition or deletion of Consortium Members.  All Consortium Members, regardless of when they become a signatory to this Agreement, have the same rights and obligations hereunder.
2.5
Memorandum of Agreement.  This Agreement between Consortium Members in conjunction with the OT Agreement as referenced herein, shall govern the relationships and interaction between Consortium Members.  This Agreement contains (i) terms applying to the conduct of Consortium business during the term of this Agreement and (ii) a description of the Consortium management structure. 
2.6
Purpose of Consortium.  The following are the specific objectives of the collaborative

effort between the Consortium Members and the Government:

(a) Establish sound technical and programmatic performance goals based on the needs of the user,

(b) Develop information which will allow the Government to create and maintain a Master Research Plan that defines performance goals and maximizes the utilization of the Government, industry and academia team's capabilities,

(c) Provide a unified voice to effectively articulate the strategically important role small arms weapons systems and munitions technology play in current and future weapon system platforms,

(d) Create programs and secure funding focused on the development of key technologies and weapon systems improvements,

(e) Effectively develop critical technologies that can be transitioned to the warfighter,

(f) Execute a flexible multi-year integrated Master Research Plan, and.

(g) Maximize the utilization of Government, industry and academia 

capabilities.

ARTICLE III

CONSORTIUM MANAGEMENT AND ADMINISTRATION

3.1
Organization and Administration.  The Consortium shall utilize a number of positions, committees and Integrated Product Teams (IPT) to coordinate the Consortium’s activities with the Government.  The Parties agree to elect and utilize a Consortium Executive Director to administer the affairs of the Consortium.  Such Consortium administration by the Consortium Executive Director will be under the direction of the Consortium Member representatives to the Executive Committee.

3.1.1 
Additional Consortium Members.  Subsequent to execution of this Agreement by its Charter Members, an open call for interest and application will be published by the Government through the Commerce Business Daily.  To facilitate an open membership policy the membership application and approval process described herein may take place throughout the Government Fiscal Year.  Membership applications from interested parties, in substantially the same form identified in Exhibit B, may be submitted by interested parties from time to time throughout the year.  Membership applications, which are not in the form identified in Exhibit B, will not be processed and organizations submitting such non-conforming applications will be required to reapply.  Valid membership applications will be promptly reviewed and approved or disapproved by the Executive Committee.  All Additional Consortium Members shall become a party to this Agreement by executing a counterpart hereof, as well as become a party to the OT Agreement.

3.1.2  
Consortium Membership Requirements.  The requirements for membership in the Consortium are as follows:

3.1.2.1    Minimum Requirements Directed by the Government.  At the direction of the Government, membership in the Consortium shall be granted to U.S. firms or institutions organized or existing under the laws of the United States, its territories, or possessions.  Membership to any agency or instrumentality of a foreign government and firms, institutions or business organizations which are owned or substantially controlled by foreign governments, firms, institutions or individuals, shall be granted on a case-by-case basis at the sole discretion of the U.S. Government.   

3.1.2.2
     Minimum Requirements Directed by the Consortium.  The Parties agree that membership in the Consortium shall only be granted to firms or institutions that:

(a)
Are not barred from contracting with or receiving funds from, the United States Government,

(b)
Can clearly demonstrate in their membership application that they have an interest in the research and development of small arms weapons systems technologies, are capable of making a technical contribution to the advancement of  small arms weapons, ammunition, fuzing, fire control, power supplies and other relevant technologies, and are willing to be an advocate of the Consortium objectives,

(c)
Will contribute their respective talents and resources to the Consortium such as periodic meeting attendance and participation, committee and/or subcommittee service, or other consultation and/or service as may be appropriate,

(d)
Are willing to provide otherwise publicly available information in their membership application denoting their current research and development capabilities that may be applicable to small arms weapons systems technologies and to describe the general nature of their organizations’ business as it may apply to research and development in the field of Small Arms Weapons technology, and

(e)
Will attend, at a minimum, the Consortium General Membership meetings to be conducted two (2) times per year or as appropriate.

(f)
Will pay administrative dues of  $1,000.00 per annum and provide financial support to fund the administrative expenses of the Consortium Executive Director as hereinafter defined.

3.2
Consortium Executive Director. The Consortium Executive Director will be a non-government employee elected from the general membership of the Consortium.  It is anticipated that this individual will expend approximately 400 man-hours per year conducting Consortium business.  The Government will not directly fund this position.  Accordingly, the Consortium Members agree that the Consortium Member organization that employs this person is responsible for the payment of salary and all other expenses related to performance of the position.  However, the Consortium Member organization that provides an individual to perform the duties of the Consortium Executive Director will be reimbursed for these expenses in accordance with the policies and procedures established herein below in paragraph 3.2.5. 

3.2.1
Selection of the Consortium Executive Director. Nominations for the first Consortium Executive Director will be accepted by the Organizational Committee on or before 12 JULY, 2004. Any Consortium Member may nominate an individual for the position of Consortium Executive Director.  A Consortium Member making such nomination may briefly describe the qualifications of its nominee for this position.  Subsequently, the Organizational Committee will prepare a slate of qualified candidates and forward it to the general membership within ten working days. The Consortium Executive Director will then be selected using a closed electronic ballet by approval of a 2/3rds majority of the Consortium Members eligible to vote.  In the event that no party receives a 2/3rds majority of votes after three ballots, the nominee with the lowest number of votes will drop from the slate of nominees during each successive vote.  This process will continue until one nominee receives a 2/3rds majority of the votes cast.  The selection process for subsequent Consortium Executive Directors will follow the above cited procedure except the Organizational Committee will be replaced with a committee consisting of the Consortium Member representatives that are sitting on the Executive committee.

3.2.2
Consortium Executive Director Term/Qualifications.  The first Executive Director shall serve a one-year term that may be extended per the process described in paragraph 3.2.1. Subsequent Executive Directors shall serve a two-year term that may also be extended per the process described in paragraph 3.2.1. The term of the Consortium Executive Director shall be concurrent with the Government Fiscal Year.  Nominees for the position of Executive Director should have a good understanding of the specifics of this Agreement and the OT Agreement.

3.2.3
Consortium Executive Director Vacancy.  If for any reason the Consortium Executive Director is no longer willing or able to serve as the Executive Director, the Consortium Member representatives to the Executive Committee will request nominations for the position from the Consortium Members.  From the nominees, the Consortium Member representatives to the Executive Committee will prepare a slate of qualified candidates and forward it to the general membership within ten working days. The Consortium Executive Director will then be selected using a closed electronic ballet by approval of a 2/3 rds majority of the Consortium Members eligible to vote.  In the event that no party receives a 2/3rds majority of votes after three ballots, the nominee with the lowest number of votes will drop from the slate of nominees during each successive vote.  This process will continue until one nominee receives a 2/3rds majority of the votes cast.  In the event that no nominations are forthcoming, the Consortium Member representatives to the Executive Committee will determine amongst themselves an individual from one of their organizations to serve in the capacity of Consortium Executive Director until the selection of a new Consortium Executive Director at the next General Membership meeting.

3.2.4
Responsibilities of the Consortium Executive Director.  The Consortium Executive Director shall manage and coordinate the affairs of the Consortium and support the Research Program Director as required.   The Executive Director shall act as the administrative point of contact and negotiator for the Consortium Members under this Agreement and any amendments hereto.  The Consortium Executive Director shall also be responsible for obtaining signatures of the Parties on any amendments to this Agreement and/or the OT Agreement.  The Executive Director shall also request nominations, prepare a slate of candidates for any open Committee positions, provide notice of committee membership and membership changes to the Consortium Members and the Government, provide notice of the Executive Committee meetings and a request for agenda items to the Consortium Members, and provide notice of Consortium Member additions and deletions to the Government.  The Executive Director shall serve on the Consortium Executive Committee as a non-voting member.  The Consortium Executive Director, in conjunction with the Government, will also organize the semi-annual Consortium general membership meetings. The organizational duties of the Consortium Executive Director with respect to the Consortium general membership meetings shall include as a minimum, the following tasks:

(a)
Coordinate with the Government and/or host Consortium Member to determine meeting logistics,

(b)
Provide meeting notices to Consortium Members at least thirty (30) days in advance of the meeting with a request for agenda items from the Government and the Consortium Members, 

(c)
Prepare and issue the agenda at least ten (10) days in advance of the meeting,

(d)
Act as a facilitator during the meeting, any elections, and discussion and votes on any amendments to either this Agreement and/or the Consortium Member Agreement,

(e)
Document attendance by Consortium Members,

(f)
Prepare and issue meeting minutes to the Government and all Consortium Members within thirty (30) days after the meeting.

The Consortium Executive Director will also monitor each Party’s adherence to this Agreement and to the OT Agreement.  In addition, the Executive Director shall undertake such other duties or responsibilities as are assigned by this Agreement, the OT Agreement and/or delegated by the Executive Committee.

3.2.5
Consortium Executive Director Administrative Expenses Reimbursement.  As soon as is practical after the Effective Date of this Agreement, but not later than sixty (60) days after the Effective Date, the Parties shall establish a fund to reimburse the administrative expenses of the Consortium Executive Director.  Such fund shall be administered by the Consortium Member Company providing the Executive Director and shall be transferred to each succeeding Member Company as the Consortium Executive Director changes from time to time.  Initially, all membership dues cited in paragraph 3.1.2.2. (f) above shall be deposited in the fund.  Additionally, each Member Company receiving a Project Award after the Effective Date of this Agreement and the OT Agreement shall deposit into the fund an amount equal to one (1.0 %) percent of the total contract value of each Project Award received under the OT Agreement.  Such deposits shall be made not later than sixty (60) days after Research Project award.  The parties recognize that this assessment percentage of one (1.0 %) percent may or may not cover the expenses incurred by the company providing the Executive Director.  Therefore, the Parties agree to reevaluate status of the fund and the administrative expenses incurred on or before 12 May 2005 and adjust the assessment accordingly. Members who have not paid the assessment within sixty days are not "members in good standing" for additional awards.

3.3
General Membership Meetings and Meeting Attendance.  General Membership meetings of the Consortium will be conducted two (2) times per year or as appropriate with the first meeting to be held at Picatinny Arsenal.  The location of future meetings will be determined on a meeting by meeting basis by a consensus of the Consortium Members in attendance.  It is expected that Consortium Members will volunteer their facilities to periodically host Consortium meetings.  Consortium Members agree to attend, as a minimum, two (2) Consortium General Membership meetings per year to continue their membership in the Consortium.  Consortium General Membership meeting agendas will at a minimum include Committee and Subcommittee reports, a Master Research Plan overview from the Research Program Director, discussion of and votes on any amendments to either this Agreement and/or the OT Agreement, and elections for any open committee positions.    

3.4
Consortium Member Voting Rights.  Each Consortium Member has one vote. Except as otherwise indicated herein all decisions of the Consortium in the Consortium General Membership meetings or by electronic ballot require the approval of a 2/3 rds majority of the Consortium Members present at the meeting, or in the case of electronic ballot, eligible to vote.

3.5
Consortium Member Company Affiliates.  Regardless of the number of affiliates, a Consortium Member with one or more affiliates participating in the Consortium is considered to be one (1) Consortium Member. 

3.6
Consortium Committees.
  As soon as practical after the effective date of the OT Agreement, but not later than sixty (60) days after the Effective Date, the Organizational Committee and the Government shall establish an Executive Committee, a Research Committee and an Educational and Training Committee with joint membership and leadership from both the Government and the Consortium Members.  As soon as practical after the effective date of the OT Agreement, but not later than sixty (60) days after the Effective Date, the Organizational Committee shall also establish a Business Development Committee with membership and leadership from the Consortium Members. 

3.6.1
Executive Committee.  The Executive Committee shall be composed of eight (8) Government representatives, eight (8) Consortium Member representatives and the Consortium Executive Director.  The Consortium Executive Director shall be a non-voting member of the Executive Committee.  The terms of the Government Representatives shall be unlimited in duration.  The terms of the Consortium Member representatives shall be for three (3) years, except as indicated in paragraph 3.6.1.2 below.  The Consortium Executive Committee will come into being as of the first general membership meeting. The Executive Committee shall initially be composed of the eight (8) Government representatives identified in paragraph 3.6.1.1 and the eight (8) Consortium representatives selected in accordance with paragraph 3.6.1.2 below.

3.6.1.1
 Initial Government Members.  Initial Government Executive Committee Members shall include:

(a) The Director of the ARDEC Close Combat Armaments Center, 

(b) The Director of the ARL Weapons and Materials Research Directorate, 

(c) The PEO, Ammunition

(d) The PEO, Soldier,

(e) A senior management representative from the Department of the Army's Science and Technology (S&T) Organization, or other Service or agency,

(f) A senior management representative from TRADOC, or other user,

(g) A senior management representative from HQ, AMC R&D Command, and 

(h) The Research Program Director.

3.6.1.2

Initial Executive Committee Consortium Members Representatives.  Eight (8) Consortium Member representatives to the Executive committee shall be elected.  At least one (1) of the eight (8) elected representatives should be from academia, either from a university of higher education or an organization affiliated with a university of higher education.  The other seven (7) elected representatives should be senior management representatives from industry Consortium Members.  The terms of the eight (8) elected representatives shall be staggered such that two (2) will serve through December 31, 2005, two (2) will serve through September 30, 2006 and four (4) will serve through September 30, 2007.  The Organizational Committee shall be responsible for determining in advance of the first general membership meeting how the term of the various nominees elected shall be determined. Initial Consortium Members representatives shall be nominated and elected prior to the first Consortium general membership meeting following the Effective Date of this Agreement. Nominations for the initial Executive Committee Consortium Members Representatives will be accepted by the Organizational Committee on or before April 4, 2005.  Any Consortium Member may nominate an individual representative to sit on the Executive Committee.  A Consortium Member making such nomination may briefly describe the qualifications of its nominee for this position.  Subsequently, the Organizational Committee will prepare a slate of qualified candidates and forwarded it to the general membership within ten working days. The Executive Committee Consortium Member representatives will then be selected using a closed electronic ballet by approval of a 2/3rds majority of the Consortium Members eligible to vote.  In the event that no party receives a 2/3rds majority of votes after three ballots, the nominee with the lowest number of votes will drop from the slate of nominees during each successive vote.  This process will continue until eight (8) nominees receive a 2/3rds majority of the votes cast.  The selection process for subsequent Consortium Member representatives will follow the above cited procedure except the Organizational Committee will be replaced with a committee consisting of the Consortium Member representatives then sitting on the Executive committee.

3.6.1.3

Additional Members.  Additional Representatives from other Government commands and agencies and Industry and academia may be added to the Executive Committee by mutual agreement of the Executive Committee members.

3.6.1.4

Executive Committee Member Selection

3.6.1.4.1
Government Member Qualifications.  As of the Effective Date of this Agreement, the PEO Ammunition, the PEO Soldier, the Director of the Armaments Systems Integration Center (ASIC), ARDEC, and the Director of WMRD, ARL have been pre-selected by the Government to serve on the Executive Committee.  As soon as practicable after the Effective Date, but not later than sixty (60) days after the Effective Date, the Government shall select the other individuals to serve for the Government.  The Government member terms are unlimited thereby assuring continuity.  It is intended that those individuals who serve on the Executive Committee from the Government occupy a position in their organization that is strategic in nature.

3.6.1.4.2
Consortium Member Individual Qualifications.  It is suggested that Consortium Member representatives to the Executive Committee hold senior management positions in their respective organizations.  Such representatives should have a working knowledge of the Consortium organization, the DoD Planning, Programming, Budgeting and Execution System (PPBES), the DoD material acquisition process, the Government’s requirements development and approval process and the congressional budget process.  Industry Committee Member representatives should possess RDT&E and program management experience and have some influence in the development and execution of their company’s Independent Research and Development (IR&D) and Contract Research and Development (CRDA) programs and projects in the areas of small arms weapons systems and munitions technology. 

3.6.1.4.3
Terms of Executive Committee Members.  The terms of the Government’s representatives to the Executive Committee shall be unlimited.  However, the Government may from time to time change its representatives on the Executive committee as it sees fit.  The seats being vacated by outgoing Consortium Executive Committee members shall be filled in accordance with paragraph 3.6.1.5.3 of this Agreement.  Except as indicated in paragraph 3.6.1.2 above, the Consortium’s representatives to the Executive committee shall serve for a period of three (3) years.  The term of an Executive Committee member shall commence upon election and expire on September 30 of the year in which their term is to expire.

3.6.1.5

Executive Committee Vacancies.

3.6.1.5.1
Government Members.  If for any reason a Government member of the Executive Committee (other than the Research Program Director) is no longer willing or able to serve on the Committee, the Government may replace the vacated position with another individual upon notice to the remaining Executive Committee members and the Consortium Executive Director for communication to all Consortium Members. 

3.6.1.5.2 
Consortium Members. If for any reason a Consortium Member representative to the Executive Committee is no longer willing or able to serve on the Executive Committee, the Consortium Member may replace the vacated position with another individual upon notice to the remaining Executive Committee members and the Consortium Executive Director for communication to all Consortium Members.  The names of the selected members will be provided to the Government for planning and coordination purposes. 

3.6.1.5.3
Election of Consortium Member Representatives.  Elections to replace the Executive Committee members whose terms are expiring will be held one time per year at the Consortium general membership meeting that most closely precedes the expiration of the Executive Committee member’s terms of office.  Elections for committee members shall be presided over by the Consortium Executive Director.  At the general membership meeting, nominations shall be taken from the floor.  When the nominating process is closed, a secret ballot shall be taken.  The nominees with the highest number of votes shall be elected to serve on the Executive Committee.

3.6.1.6

Executive Committee Chairmanship. The Executive Committee will have two Co-chairs: a Government representative and a Consortium Member representative.  The Consortium Co-chair shall be selected by consensus of the Consortium Member representatives to the Executive Committee and shall serve a two-year term. After the selection of the Consortium Member Co-chair to the Executive Committee, the committee will provide the name to the Consortium Executive Director for communication to all Consortium Members.  The Government Co-chair shall be the person occupying the position designated as the ARDEC Senior Executive of ASIC.   The Government Co-chair shall serve for the duration of this Agreement.   The Co-chairs are responsible for issuing an agenda for each meeting of the Executive Committee at least ten (10) days in advance of such meeting and shall prepare written minutes of all committee meetings in reasonable detail.  The Co-chairs shall distribute such minutes to all members of the Executive Committee and the Consortium Members within twenty (20) days after the relevant meeting. The Co-chairs will report a summary the activities of the Executive Committee to the Consortium general membership at the semi-annual general membership meeting.   The Consortium Member Co-chair is the designated representative for resolving disputes between the Government and the Consortium.   

3.6.1.7

Executive Committee Responsibilities.   The Executive Committee will provide guidance to the Research Program Director and other committee and subcommittee chairpersons relative to the overall strategic direction of the Master Research Plan and the Proposed Annual Research Plan.  The Executive Committee may provide comments and suggestions to the Technical Director of ARDEC and other Government Technical Directors as their organizations join NSAC, regarding the Master Research Plan and the Proposed Annual Research Plan including planning, programming and budgeting of Research Initiatives under consideration by the Government in the process defined by the Planning, Programming, and Budgeting System (PPBES). The Executive Committee shall make recommendations to the general consortium membership when and if amendments to this Agreement are required. The Executive Committee shall also discharge various other tasks and functions assigned to it under this Agreement. 

3.6.1.8

Executive Committee Meetings.  The Executive Committee shall meet no less frequently than twice each calendar year and shall meet at such other times as may be deemed appropriate by the Executive Committee.  The Consortium Executive Director, a non-voting member of the Executive Committee, shall send a notice of the meeting and call for agenda items to all Consortium Members.  Unless otherwise determined by the Executive Committee, meetings of the Executive Committee shall rotate among the facilities and locations of each representative on the Executive Committee, with the initial meeting to be held at Picatinny Arsenal.   The meetings of the Executive Committee are open to attendance by all Consortium Members; however, only those Consortium Members on the agenda may participate during the portion of the meeting dealing with their specific agenda items.  Both the Government and the Consortium Members, with prior approval of the Executive Committee, may invite non-voting employees, consultants or scientific advisors to attend the meeting of the Executive Committee

3.6.1.9

Executive Committee Decisions.  All decisions of the Executive Committee shall require consensus of 2/3rds of the Committee Membership.  In the event that a consensus cannot be obtained on a particular issue, the Executive Committee shall refer such issue to the Consortium Member Co-chairs of the Committee and the ARDEC Technical Director for resolution.  It is the intent of the Parties that any issue referred to the Consortium Member Co-chairs and the Technical Director shall be resolved by negotiation in good faith as soon as practicable, but no later than thirty (30) days after its referral.  The Parties shall make reasonable efforts to continue their obligations under this Agreement pending resolution of the issue.  

3.6.2

Research Committee.  In Accordance with the process and procedures cited in paragraph 3.6.2.3.3 below and as soon as is practical after the Effective Date, but not later than sixty (60) days after the Effective Date, the Organizational Committee and the Government shall establish a Research Committee consisting initially of four Subcommittees in the areas of Small Caliber Weapons and Munitions; Grenade Weapons and Munitions; Advanced Technologies and Subsystems; and Materials and Processes.

3.6.2.1

Research Committee Members/Term/Qualifications.  Initial Committee Members shall include:

(a) The Research Program Director,

(b) The two (2) Co-chairs of the Small Caliber Weapons and Munitions Subcommittee, one from the Government and one from a Consortium Member organization,

(c) The two (2) Co-chairs of the Grenade Weapons and Munitions subcommittee, one from the Government and one from a Consortium Member organization.

(d) The two (2) Co-chairs of the Advanced Technologies and Subsystems Subcommittee (directed energy, acoustics, fire control, embedded computers, power supplies and fuzes), one from the Government and one from a Consortium Member organization,

(e) The two (2) Co-chairs of the Materials and Processes Subcommittee, one from the Government and one from a Consortium Member organization,

(f) The chair of the Business Development Committee

The Government member representative terms are unlimited thereby assuring continuity.  The Consortium Member representatives’ terms are for a two-year period after which Consortium Members will nominate and elect the next Co-chairs.  It is intended that those individuals participating on the Research Committee are willing and able to contribute time and travel to perform the responsibilities of the Committee and have a multi-disciplined background within areas of research as listed in paragraph 3.6.2.9 of this Agreement.    

3.6.2.2

Research Committee Additional Subcommittees.   

Additional subcommittees may be added or deleted or their mission modified at the discretion of the Executive Committee.  If an additional subcommittee is added, the two (2) Co-chairs of such additional subcommittee, one from the Government and one from a Consortium Member organization, will become members of the Research Committee.  

3.6.2.3

Research Committee Member Selection.  

3.6.2.3.1
Research Program Director.  The Research Program Director shall be a person selected in accordance with the term of the OT Agreement.  Upon completion of each Program Director’s term the Consortium Members may present nominations for this position to the Government.   From the nominees, the Government shall select an individual to fill the position of Research Program Director. To facilitate communication and effectively manage the Research Program, the Research Program Director’s office will be co-located with the NSAC at ARDEC.  Accordingly the Government will provide the requisite salary, fringe benefits, relocation expenses, office space, travel expenses and administrative support for this individual to perform the duties of the position.  All expenses relating to the Research Program Director position shall be borne by the Government.  

3.6.2.3.2
Subcommittee Co-chairs Government.  As soon as practicable after the Effective Date, but not later than sixty (60) days after the Effective Date, the Government shall select those individuals to serve as the Government Co-chairs to the Subcommittees.

3.6.2.3.3
Subcommittee Co-chairs Consortium Members.  The terms of the first research sub-committee Co-chairs shall commence upon election and expire on December 31, 2004. Subsequent Co-chairs shall serve for two years and may be re-nominated.  The initial Consortium Member sub-committee Co-chairs shall be nominated and elected prior to the first Consortium general membership meeting following the Effective Date of this Agreement. Nominations for the initial Consortium Member sub-committee Co-chairs will be accepted by the Organizational Committee on or before March 12, 2006. Any Consortium Member may nominate an individual representative to serve as a Consortium Member Sub-Committee Co-Chair.  A Consortium Member making such nomination may briefly describe the qualifications of its nominee for this position.  Subsequently, the Organizational Committee will prepare a slate of qualified candidates and forwarded it to the general membership within ten working days. The Consortium Member subcommittee Co-chairs will then be selected using a closed electronic ballet by approval of a 2/3rds majority of the Consortium Members eligible to vote.  In the event that no party receives a 2/3rds majority of votes after three ballots, the nominee with the lowest number of votes will drop from the slate of nominees during each successive vote.  This process will continue until one a (1) nominee receives a 2/3rds majority of the votes cast.  The selection process for subsequent Consortium Member sub-committee Co-Chairs will follow the above cited procedure except the Organizational Committee will be replaced by the Research Program Director.  The selection criteria for the slate of Co-chair candidates will be as described in paragraph 3.6.2.9.5 and shall be used for evaluation of potential nominees. 

3.6.2.3.4
Additional Subcommittee Co-chairs Consortium Members. Additional subcommittees may be added to the Research Committee at the discretion of the Executive Committee.  If an additional subcommittee is added, the two (2) Co-chairs of such additional subcommittee, one from the Government and one from a Consortium Member organization, will become members of the Research Committee. In the event that an additional subcommittee is added to the Research Committee, the Consortium Member representatives of the Executive Committee, through the Consortium Executive Director, shall issue a request for the new subcommittee Co-chair to the Consortium Members.  Consortium Members willing and able to provide a Co-chair for the new subcommittee must submit the resume of their named representative to the Consortium Member Co-chair of the Executive Committee.  The Consortium Member representatives of the Executive Committee shall review the resumes and select the Consortium Member Co-chair to the new subcommittee. The Consortium Executive Director will provide the name of the additional subcommittee Co-chair to all Consortium Members.  After the initial term of any Co-chair of a newly formed committee expires, the position will be filled through the procedures identified in paragraph 3.6.2.3.3.

3.6.2.4

Research Committee Vacancies.   

3.6.2.4.1
Subcommittee Co-chair Government.  If for any reason a Government Co-chair of any of the subcommittees is no longer willing or able to serve as a Co-chair, the Government may replace the vacated position with another individual upon notice to the Executive Committee, the Consortium Member Co-chair, the members of the affected Subcommittee, and the Consortium Executive Director who will provide the name of the replacement Subcommittee Co-chair to all Consortium Members.

3.6.2.4.2
Subcommittee Co-chair Consortium Member.  If for any reason a Consortium Member Co-chair of any of the subcommittees is no longer willing or able to serve as a Co-chair, the remaining Consortium Members on the affected subcommittee will nominate candidates for the Co-chair position.  The replacement Co-chair will be selected by consensus of the subcommittee members with notice of the new Co-chair provided to the Executive Committee and the Consortium Executive Director who will communicate notice of the replacement Co-chair to all Consortium Members.  In the event a consensus cannot be reached, the Co-chair selection shall be referred to the Consortium Member representatives of the Executive Committee for resolution.  It is intended that the Co-chair selection be resolved by negotiation in good faith as soon as practicable, but no later than thirty (30) days after its referral.  Such resolution shall be final and binding on the subcommittee members. 

3.6.2.5

Research Committee Chair/Responsibilities.  The Chair of the Research Committee is the Research Program Director.  The Research Program Director shall be responsible for issuing an agenda for each meeting of the Research Committee at least ten (10) days in advance of such meeting and shall prepare written minutes of all Committee meetings in reasonable detail.  The Research Program Director shall distribute such minutes to all members of the Research Committee within twenty (20) days after the relevant meeting.

3.6.2.6

Research Committee Responsibilities.  Upon receipt of the Master Research Plan from the Government, the Research Committee will provide the Master Research Plan to the Research Subcommittees for comments and recommendations for consideration by the Government to add to or modify the Master Research Plan.  The Research Committee will also provide the White Papers to the Research Subcommittees from both the Government and/or Consortium Members for review and comment with regard to making recommendations to the Government on the inclusion of the White Papers as Research Initiatives in the Master Research Plan and in the subsequent Proposed Annual Research Plan.  With the inputs of all Subcommittees, the Research Committee will develop a Proposed Annual Research Plan including a Proposed Annual Budget and a recommended prioritization of the Research Initiatives.  On an as required basis the Research Committee will recommend to the Government revisions to existing Governments Science and Technology Objectives (STO's) and recommend new STO's as requirements evolve.  The Research Committee shall also discharge various other tasks and functions assigned to it under this Agreement.

3.6.2.7

Research Committee Meetings.  The Research Committee shall meet at such times as may be deemed appropriate by the Committee, but no less frequently than twice each calendar year. Unless otherwise determined by the Research Committee, meetings of the Committee will be held at Picatinny Arsenal.   Meetings of the Research Committee shall be open to the Government and/or all Consortium Members; however, participation in the meeting will be limited to Research Committee members as defined in para 3.6.2.1.  In addition, with prior approval of the Research Committee members, non-voting employees, consultants or scientific advisors may attend the meeting of the Research Committee. 

3.6.2.8

Research Committee Decisions.  All decisions of the Research Committee shall require the Consensus of the members on the Research Committee present at the meeting.  In the event that a Consensus cannot be obtained on a particular issue, the Research Committee shall refer such issue to the Executive Committee for resolution.  It is the intent of the Parties that any issue referred to the Executive Committee shall be resolved by negotiation in good faith as soon as practicable, but no later than thirty (30) days after its referral.  Such resolution, if any, of a referred issue shall be final and binding on the Research Committee Members.  The Parties shall make reasonable efforts to continue their obligations under this Agreement pending resolution of the issue.

3.6.2.9

Subcommittees Members/Term/Qualifications.  In addition to the Government and Consortium Member Co-chairs, both the Government and all Consortium Members may provide one (1) individual to participate on each Subcommittee. The Subcommittee Co-chairs will provide the names of both the Government and Consortium Member Subcommittee Members to the Consortium Executive Director for communication to all Consortium Members.  Both the Government and Consortium Member representatives’ terms are unlimited thereby assuring continuity.   It is intended that those individuals participating on a Subcommittee are willing and able to contribute time and travel to perform the responsibilities of the Subcommittee and have technical expertise in the areas of research as herein below defined.   

3.6.2.9.1
Small Caliber Weapons and Munitions Subcommittee Member Qualifications.  Subcommittee members shall have technical expertise in the following specialty areas:

(a)
Small Caliber Weapons Research, Development, Test and Evaluation (RDT&E)

(b)
Small Caliber Munitions RDT&E

(c)
Small Caliber Weapons Manufacturing Technology

(d)
Small Caliber Munitions Manufacturing, Technology

(e) Weapons Systems Integration to include Platforms; Man-in-the-Loop

and Command, Control, Computers, Communications and Information

C4I Systems

3.6.2.9.2
THIS PARAGRAPH LEFT INTENTIONALLY BLANK
3.6.2.9.3
Grenade Weapons and Munitions Subcommittee Member Qualifications.  Subcommittee members shall possess technical expertise in the following specialty areas

(a) Grenade Weapons RDT&E

(b) Munitions RDT&E

(c) Grenade Weapons or Munitions Manufacturing Technology

(d) Weapon Systems Integration to include Platforms

(e) Testing Technology and Systems and/or related C4I Technologies

3.6.2.9.4
Advanced Technologies and Subsystems Subcommittee (Directed Energy, Acoustics, Fire Control, Embedded Computers Power Supplies and Fuzes) Member Qualifications.  Subcommittee members shall possess technical expertise in the following specialty areas: 

(a) Directed Energy and Acoustic Weapons

(b) Fire Control, Embedded Power Supplies and Fuze RDT&E

(c) Manufacturing Technology

(d) Systems Integration

(e) Test and Evaluation Facilities

3.6.2.9.5
Materials and Processes Subcommittee Member Qualifications.

Subcommittee members shall possess technical expertise in the following specialty areas: Composite Materials, High Strength Materials, Lightweight Materials, Nano Products and Processes, and MEMS Products and Processes. 

3.6.2.9.6
Subcommittee Co-Chair Selection Criteria.  The following selection criteria will be considered for selection of the Research Subcommittee Co-chairs:

(a) Papers Written

(b) Patents

(c) Professional affiliations

(d) Participation on Committees, Subcommittees, Panels, etc. in the Small Arms weapons Technology Areas

(e) Special Training

(f) Education

(g) Complexity of Technical Projects Managed

(h) Understanding of technologies being developed

(i)        Technical Accomplishments

(j)        Years of Related Experience

3.6.2.9.7
Subcommittee Co-chairs/Responsibilities. The Subcommittee Co-chairs are responsible for issuing an agenda for each meeting of the Subcommittee at least ten (10) days in advance of such meeting and shall prepare written minutes of all Subcommittee meetings in reasonable detail.  The Co-chairs shall distribute such minutes to all members of the Subcommittee and the Research Committee within twenty (20) days after the relevant meeting.  The Co-chairs will report a summary of its activities to the Consortium General Membership at the semi-annual General Membership meetings.   

3.6.2.9.8
Subcommittee Responsibilities.  Upon receipt of the Master Research Plan from the Research Committee, the Subcommittees will provide comments and suggestions specific to the Subcommittee’s areas of technical focus for review by the Research Committee.  The Subcommittees will also review White Papers specific to the Subcommittee’s areas of technical focus from both the Government and Consortium Members and make suggestions to the Research Committee on the inclusion of the White Papers as Research Initiatives in the Master Research Plan.  The Subcommittees will develop individual elements of a subsequent Proposed Annual Research Plan and associated Proposed Annual Budget specific to the Subcommittee’s areas of technical focus including a suggested prioritization of the White Papers that are provided to the Research Committee.  On an as required basis, the Subcommittees will assist the Research Committee in revising existing Government Science and Technology Objectives (STO's) and the preparation of new STO's as new requirements evolve in the Subcommittee’s areas of technical focus.  The Subcommittees shall also discharge various other tasks and functions assigned to it under this Agreement.

3.6.2.9.9
Subcommittee Meetings.  The Subcommittees shall meet at such times as may be deemed appropriate by the Subcommittees, but no less frequently than twice each calendar year.  Unless otherwise determined by the Subcommittee Members, meetings of the Subcommittees will be held at Picatinny Arsenal.   Meetings of the Subcommittees shall be open to the Government and/or Consortium Members; however, participation in the meetings will be limited to members of the subcommittee.  In addition, with prior approval of the Subcommittee Members, employees, consultants or scientific advisors may attend the meeting of the Subcommittee.

3.6.2.9.10
Subcommittee Decisions.  All decisions of the Subcommittees shall require the Consensus of the participants on the Subcommittees present at the meeting.  In the event that a consensus cannot be obtained on a particular issue, the Subcommittee shall refer such issue to the Research Committee for resolution.  It is the intent of the Parties that any issue referred to the Research Committee shall be resolved by negotiation in good faith as soon as practicable, but no later than thirty (30) calendar days after its referral.  Such resolution, if any, of a referred issue shall be final and binding on the Subcommittee Members.  The Parties shall make reasonable efforts to continue their obligations under this Agreement pending resolution of the issue.

3.6.2.9.11
Subcommittee Member Vacancies.  The Government and each Consortium Member may change its representative(s) on the Subcommittees at any time upon notice to the Subcommittee Co-chairs, the other Subcommittee Members, and the Consortium Executive Director for communication to all Consortium Members.

3.6.3

Business Development Committee.   The Business Development Committee will consist of representatives from Consortium Member organizations.  However, the Parties agree that representatives of the Government may attend and participate in the committee meetings. As necessary, and at their individual discretion, the Consortium Members may select additional representatives to the committee to replace outgoing committee members.

3.6.3.1

Business Development Committee Chairperson.  The Business Development Committee will select a Chairperson to serve a two (2) year term.
3.6.3.2

Business Development Committee Responsibilities.  The Business Development Committee shall have the following responsibilities:    

(a)
Interface with key DoD components, including Users, Program Executive Officers (PEO's) and Program Managers, Homeland Defense and other Government agencies to identify requirements for the technology developed under the Master Research Plan.

(b)
Recommend research and development programs and projects to be conducted to meet identified requirements.

(c) Review evolving technology requirements and user needs and evaluate

new opportunities for additional new objectives and Research Initiatives

for input into the Master Research Plan.

3.6.3.3

Business Development Committee Meetings.   The Business Development Committee will meet as appropriate to accomplish their responsibilities.  The Chairperson of this committee will determine with the Government which committee meetings and/or portions of committee meetings the Government may attend. 

3.6.3.4

Business Development Committee Meetings.  It is anticipated that the Business Development Committee will operate on the principal of Consensus.   

3.6.4

Education and Training Committee.  The Education and Training Committee will consist of representatives from the Government and Consortium Member organizations.  The committee will be co-chaired by representatives of the Government and the Consortium member organizations.

3.6.4.1

Education and Training Committee Co-chairs.  As soon as practicable after the effective date, but not later than sixty (60) days after the effective date, the Government and the Organization Committee shall establish the Education and Training Committee.  The Government shall select the individual to serve as the Government Co-chair and the Organization Committee shall elect the Consortium Member Co-chair.  The term of the Consortium Member Co-chair shall be two years.  The process for nomination and selection of the Co-chair shall be as described in paragraphs 3.6.2.3.2, Subcommittee Co-chairs Government Members, and 3.6.2.3.3, Subcommittee Co-chairs Consortium Members, of the Research Subcommittee.

3.6.4.2

Education and Training Committee Responsibilities.  The Education and Training Committee shall have the following responsibilities:

(a) Interface with the Consortium Members and Government organization involved in the Center to identify requirements for education and training programs.

(b) Develop accredited advanced degree programs, certification programs and training seminars.

(c) Provide education and training on site at ARDEC, on University campuses, by Internet delivery or through recorded course materials for home study.

(d) Maximum use will be made of existing programs to minimize expenses.

3.6.5

Program Management Organization.  A matrix organization (See Exhibit C) is established to monitor the execution of the Master Research Plan, the Annual Research Plan and associated Research Project awarded under the OT Agreement.  The Research Program Director, as defined herein, has the responsibility for the development and implementation of the Master Research Plan and the Annual Research Plan using the Research Committee and its Subcommittees.  The Consortium Members shall appoint, in their sole discretion, one (1) representative from a Consortium Member organization to serve as the Executive Director for the Consortium. The Consortium Executive Director will be the single point of contact for the Consortium and all Consortium Member activities conducted under the OT Agreement and this Agreement.  Subsequently, as required, the Government and/or Consortium Members Integrated Product Teams (IPT) shall be formed to conduct individual Research Project Awards pursuant to the OT Agreement.  These individual IPTs shall report to the Research Program Director thru individual Government Deputy Program Directors.  

3.6.5.1

Research Program Director Responsibilities.  The Research Program Director shall oversee all activities undertaken by the Government and the Consortium Members under the Master Research Plan and the Annual Research Program.  Through the use of Integrated Product Teams (IPTs), and Deputy Program Directors the Research Program Director shall be responsible for the overall management of the Annual Research Program and the individual Research Projects contained therein.  In executing these management responsibilities the Research Program Director shall develop processes to (i) objectively review and select White Papers for inclusion as Research Initiatives in the Master Research Plan, (ii) develop statements of work for the Research Project Proposal Announcement, and (iii) review the progress and milestone achievements of ongoing Research Projects under the Annual Research Program.   In addition, the Research Program Director is responsible for presenting the Proposed Annual Research Plan and Proposed Annual Budget to the Executive Committee and forwarding the Proposed Annual Research Plan, the Proposed Annual Budget, the Annual Research Plan and the Annual Budget to the AO/Administrative Agreements Officer (AAO). The Research Program Director will chair the Research Committee and carry out the Committee Chair responsibilities.  The Research Program Director will also provide semi-annual overviews of the Master Research Plan to the Parties at the Consortium general membership meetings.  The Research Program Director is responsible for controlling Confidential Information pursuant to Article V, Confidential Information, of the OT Agreement and information subject to export controls, Article IX, Export Controls of the OTA Agreement.

3.6.5.1.1
Research Program Director Commitment.   The Parties agree that the management of the Master Research Plan and the Annual Research Program will be the major focus of the energies, activities and time of the Research Program Director.  It is understood by the Parties that the active participation of the Research Program Director in the management of the Master Research Plan and the Annual Research Program is a material factor in the decision by the Consortium Members to participate in and potentially fund elements of the Annual Research Program.  Consequently, in the event that either the Government or any Consortium Member believes that the Research Program Director is not fulfilling the commitment to the Annual Research Program, such Party shall provide a written notice to the Executive Committee and all other Parties setting forth its concerns and requesting that a meeting of the Executive Committee be held to discuss the matter.  Such Executive Committee meeting shall be held on a mutually agreeable date and at a mutually agreeable location within (30) days or as soon as practicable after the date of such notice.  The purpose of such meeting shall be to review the concerns set forth in the notice and seek to reach agreement on a mutually acceptable course of action to address such concerns.  If any Party, following such Executive Committee meeting, believes that the Research Program Director has not fulfilled the commitment set forth above and is not satisfied with the results of the Executive Committee meeting, such Party shall have the right to submit a notice of voluntary withdrawal pursuant to Article X, Withdrawal of Consortium Member, of this Agreement.

3.6.5.1.2
Research Program Director Termination.  In the event that the Research Program Director notifies the Government that she/he does not intend to continue serving as the Research Program Director, or the Government determines it will terminate the appointment of the Research Program Director or remove him/her from his/her role as Research Program Director, the Government will notify the Consortium and initiate a search for a replacement.  The Government shall provide written notice of such action within ten (10) days after receipt or determination thereof to all Parties (a "Research Program Director Termination Notice").  In the event that the Research Program Director dies or becomes disabled for a period in excess of sixty (60) days to the extent that she/he is incapable of fulfilling his/her commitment to serve as Research Program Director, the Government shall provide written notice of such event to all Parties promptly following the occurrence thereof (a "Research Program Director Death/Disability Notice"). 

3.6.5.1.3
New Research Program Director.  Promptly following the receipt of a Research Program Director Termination Notice or Research Program Director Death/Disability Notice, the Executive Committee, the Government, and the Consortium Members shall confer concerning the feasibility of selecting a successor Research Program Director.   A successor Research Program Director shall be selected in the same manner as described in paragraph 3.6.2.3.1 above.

3.6.5.2

Consortium Member Right to Withdraw.  Notwithstanding the foregoing, any Consortium Member shall have the right to withdraw pursuant to Article X, Withdrawal of Consortium Members, of this Agreement by providing notice to the Executive Committee, the Government and all Consortium Members within sixty (60) days after receipt of a Research Program Director Termination Notice or a Research Program Director Death/Disability Notice or following the appointment of a new Research Program Director. 

3.6.5.3

Government Deputy Program Director(s).  As soon as practicable after the Effective Date, but not later than sixty (60) days after the Effective Date, the Government will designate its representative(s) to serve as the Government Deputy Program Director (s) reporting in matrix to the Research Program Director.  The Government Deputy Program Director(s) selected by the Government will be a government employee.   Additional Government Deputy Program Directors may be appointed at the discretion of the Government. 

3.6.5.3.1
Responsibilities of the Government Deputy Program Director(s).  The Government representative serving as Deputy Program Director for Annual Research Program shall manage the Integrated Product Teams conducting the Research Projects.  The Government Deputy Program Director will assist the Research Program Director in the development and implementation of processes to (i) objectively review and select White Papers for inclusion as Research Initiatives in the Master Research Plan, (ii) develop statements of work for the Research Project Proposal Announcement, and (iii) review the progress and milestone achievements of ongoing Research Projects under the Annual Research Program. The Government Deputy Program Director shall undertake such other duties as shall be assigned by the Government in support of this Agreement or as delegated by the Research Program Director.  

3.6.5.4

Integrated Product Teams (IPTs).  The Government and the Consortium Members are encouraged to form IPTs to develop both White Papers for consideration as Research Initiatives in the Master Research Plan and Research Project Proposals in response to the Government’s Research Project Proposal Announcement.  In the event that IPTs are not formed at the White Paper or Proposal phase, after the selection and award of the Research Projects by the Government, the Government and the Consortium Members agree, where applicable, to form IPTs to perform the Research Projects included in the Annual Research Program.  The membership and meetings of the Integrated Product Teams and the IPT leaders will be determined by the Party having the responsibility to perform the specific Research Project.  The IPTs will report progress of the Research Projects against established objectives and milestones to the Research Program Director.  Where possible, the IPT leaders will participate as members of the appropriate Research Subcommittee within the Research Committee.

ARTICLE IV


RESEARCH PROGRAM AND PLANNING PROCESS

4.1

General. The Research Program will consist of the Master Research Plan and five Annual Research Programs, one Annual Research Program for each Contract Year during the term of this Agreement.  The Research Program, including the Master Research Plan, the Annual Research Programs and each Research Project encompassed therein, will be conducted under the 

general supervision and direction of the Research Program Director.  The ARDEC Technical Director has ultimate and overall responsibility for the development, implementation and performance of the Research Program.

4.2

Program Planning and Budgeting
4.2.1

Master Research Plan. The Master Research Plan is the strategic link between the technology planning of the Government and the Consortium Members and the incorporation of that planning into an Annual Research Program.  The Government will establish and annually update a Master Research Plan using the following:

(a)
 Information derived from the DOD components' Science and Technology Objectives (STOs), 

(b) 
Proposed new Research Initiatives as defined by White Papers prepared and submitted by the Government and/or Consortium Members,

 (c) 
Ongoing or planned Research Project Awards and

(d) 
Other inputs from the Government and/or the Consortium’s Business Development Committee.  

The Parties agree that the Master Research Plan for the first Contract Year shall be the Master Research Plan prepared by the Government and in existence as of the Effective Date of this Agreement.  The Master Research Plan will be structured to ensure timely demonstrations of affordable technology and weapon systems concepts that enable (i) decisive overmatch with minimum casualties, (b) force projection with full spectrum capability, and  (iii) requirements definition and prioritization through experimentation. 

4.2.2

White Papers.   During the last quarter of each calendar year, and at other times as may be deemed appropriate by the Parties, White Papers recommending new Research Initiatives will be prepared by the Government and/or interested Consortium Members using the current Master Research Plan as a roadmap. The White Paper shall not contain confidential information, proprietary data, trade secrets or data subject to export controls.  The organization submitting the White Paper shall assure that it does not contain confidential information, proprietary data, trade secrets or data subject to export controls.  White Papers prepared by the Consortium Members will be submitted to the AO.  The AO will review such White Papers giving consideration to the nature and extent of Confidential Information, Trade Secrets or data subject to Export Control contained in the White Papers, and return White Papers to the party submitting same to redact such Confidential Information, Trade Secrets and data subject to Export Controls as necessary or appropriate, before forwarding to the Research Director.  White Papers prepared by the Government shall be submitted directly to the Research Director.  Upon receipt the White Papers will be reviewed by the Research Director for consideration as Research Initiatives in the Master Research Plan and the Proposed Annual Research Plan.

4.2.3

Proposed Annual Research Plan and Proposed Annual Budget.  During the first quarter of each calendar year following the calendar year in which the White Papers are submitted, and at other time as may be deemed appropriate by the Parties, the Research Committee shall prepare and submit the Proposed Annual Research Plan.  The Research Program Director, representing the Research Committee, will present the Proposed Annual Research Plan to the Executive Committee for review and comment.  After review and comment by the Executive Committee, the Research Program Director will submit the Proposed Annual Research Plan to the Agreements Officer.  Subsequently, the Government will review the Proposed Annual Research Plan and the associated Proposed Annual Budget including the recommended priorities from the Research Committee.  The Government will perform its own prioritization of the Research Initiatives contained in the Proposed Annual Research Plan and the Proposed Annual Budget and use this to prepare its annual Government Fiscal Year budget input to the DoD.  The Proposed Annual Budget (other than for the first Contract Year) will identify the anticipated level of Government funding and the aggregate shortfall in funding.  Following submittal of the President's Budget to the Congress in February of each calendar year, the Government will provide to the Consortium Members the STOs anticipated to be funded and the level of Government funding allocated to each STO.  In addition, the Government will provide a list of which Research Initiatives are not included within one of the STOs anticipated to be funded. 

4.2.4

Annual Research Plan and Annual Budget.  Each Proposed Annual Research Plan and Proposed Annual Budget shall remain as a Proposed Annual Research Plan and Proposed Annual Budget until such time as funds are appropriated by the U.S. Congress and signed into law by the President of the United States.  Thereafter, the Proposed Annual Research Plan and Proposed Annual Budget will be compared to the funds available after the then Government Fiscal Year DoD appropriations bill is enacted.  Such comparison shall be made by the Government in consultation with the Consortium Members as soon as practicable after the enactment of the then Government Fiscal Year DoD appropriations bill.  Such comparison shall be made to determine the exact level of Government funding available for the Research Initiatives contained in the Proposed Annual Research Plan.  Once this determination is made, the Research Program Director, will revise the Proposed Annual Research Plan and Proposed Annual Budget as appropriate and submit to the Executive Committee for review and comment.  After review and comment by the Executive Committee, the Proposed Annual Research Plan and Proposed Annual Budget is forwarded to the Government for their use in determining the Annual Research Plan and Annual Budget for the next Contract Year.  The Parties understand that the Annual Research Plan and Annual Budget may be subject to change due to factors outside the control of either Party.

4.3

Program Funding and Execution

4.3.1

Research Project Proposals.  As soon as is practicable after the Government receives and finalizes the Annual Research Plan and Annual Budget, the AO will develop an annual Research Project Proposal Announcement (RPPA) for release to all Consortium Members not later than end of the second quarter of the Government Fiscal Year.  Upon release of the Announcement, interested Consortium Members may prepare and submit Research Project Proposals for the forthcoming Contract Year.  Research Project Proposals shall be prepared and submitted to the AO in accordance with the proposal preparation and submittal instructions contained in the Announcement.  Upon receipt of the Research Project Proposals, the Government will evaluate such Proposals in accordance with the pre-established evaluation criterion defined in the RPPA.  It is the intent of the Parties that the evaluation of competing proposals submitted in response to the RPPA be evaluated to the maximum extent possible by a mix of Government evaluators including technical personnel from ARDEC, ARL, and other DoD Components.  The Government’s evaluation shall be completed as soon as practicable after receipt of the Research Project Proposals.  Notification to the Consortium Members whose Research Projects are selected for execution in the forthcoming Contract Year shall be made no later than forty-five (45) days after the evaluation process is completed.  The Research Projects awarded to the Consortium Members and the Research Projects to be performed by the Government make up the Annual Research Program for the forthcoming Contract Year.

4.3.2

Solicitation of Cost Share. When the Government in the RPPA solicits Cash Contributions or In Kind Contributions, the Parties agree that no preconceived contribution rate, percentage or amount will be mandated for contributions from Consortium Members for award of the Research Project Awards. The Parties agree that if the Government solicits Cash or In Kind contributions they will include rationale for such contributions in the Research Project Proposal Announcement such that the Consortium Members can ascertain if the Research Project(s) under consideration is specifically focused towards satisfying a tangible need within the DoD.

4.3.3

Research Project Awards.  It is the intent of the Parties that where possible, the Research Projects be awarded on a competitive basis to individual Consortium Members and/or teams of Consortium Members as a Research Project Award authorized under this Agreement.  Moreover, when the Government fully or partially funds Research Project Awards under this Agreement, said Research Project Awards shall incorporate all provisions of this Agreement and may provide other clarifying or detailed information as required. Unique requirements not detailed herein such as, but not limited to, a Statement of Work, Payments schedule, Period of Performance, fee/profit, Cash Contributions or In-kind Contributions, identification of title to property, and unique patent and/or data rights for a specific Research Project Award can be separately negotiated and shall be fully delineated in the individual Research Project Award.  The Government and the Consortium Members awarded Research Project Awards agree to negotiate and establish a budget for each individual Research Project Award based on the Consortium Member’s proposed cost share parameters.   Such budget will equal the funding contribution provided by the Government plus any Consortium Members’ Cash Contributions or In-kind Contributions.  It is the intent of the Parties to conduct the Research Project Award within the specified budgets for such Research Project Award.  However, in no event, shall either the Government or any Consortium Member be obligated to continue performance beyond their agreed to contribution to the budget for a specific Research Project Award.

4.3.4

Fee.   Under this Agreement, the Government will not be constrained from the payment of an appropriate fee or profit for the effort conducted under the Research Project Award by the Consortium Member or group of Consortium Members.  The fees shall be specific to the individual Research Project Award and negotiated, if appropriate, on a project by project basis.

4.3.5

First Contract Year Funding.  It is agreed between the Parties that as of the effective date of this Agreement, the amount of funding available from the Government for the award of individual Research Project Awards in the first Contract Year is expected to be less than $4.0M.  The Government shall award individual Research Project Awards to be conducted in the first Contract Year as soon as practicable. If additional funding becomes available the Government has the option to award Research Projects for a year from the closing date for receiving the FY RPPA proposals.  The Parties also agree that pre-existing contracts in the Field funded by the Government as of January 31, 2005 will be grandfathered into the Master Research Plan, the Annual Research Plan and Annual Budget until the completion or termination of such contracts. Amendments issued after the date for grandfathering shall be subject to Para 3.2.5, Consortium Executive Director or Administration Expenses Reimbursement.

4.3.6 

Subsequent Contract Year Funding.  The Parties recognize that funding for subsequent Contract Years can not be firmly established as of the Effective Date of this Agreement because DoD budgets are yet fully developed.  Nevertheless, for planning purposes the Government expects the amount of $3-4 Million may be available each year from the DoD budgets to conduct NSAC Research Projects in the Second through Fifth Contract Years. 

4.3.7 

Diligent Efforts.   Both the Government and the Consortium Members conducting Research Projects in accordance with this Agreement shall use all reasonable efforts and proceed diligently to perform the Research Projects, including, without limitation, by

(a) 
Using their good faith efforts to allocate a sufficient number of personnel per year, 

(b) 
Using personnel with sufficient skills and experience, and 

(c) 
Using adequate equipment and facilities, to carry out their obligations under the Research Project Agreement. 

The Parties agree to conduct activity under the Annual Research Program including the Research Projects, in a good technical manner, and in compliance with applicable laws, rules and regulations, and all other requirements to attempt to achieve the objectives efficiently and expeditiously.  The Parties further agree that the primary goal of the Research Program is to conduct Technology Demonstrations of the technology developed from the Research Projects.  Accordingly, all Parties shall use Diligent Efforts to conduct such research and development efforts as are outlined in the relevant Research Projects with the goal of conducting such Technology Demonstrations as soon as practicable.  The Parties further agree to use Diligent Efforts to meet the schedules established in the applicable Research Projects for achieving specific objectives and milestones contained therein.

ARTICLE V

CONFIDENTIAL INFORMATION
5.1

DEFINITIONS

5.1.1

“Disclosing Party” means a Consortium Member or the Government who discloses Confidential Information as contemplated by the subsequent paragraphs.

5.1.2

“Receiving Party” means a Consortium Member or the Government who receives Confidential Information disclosed by a Disclosing Party.

5.1.3

"Confidential Information" means information and materials of a Disclosing Party which are designated as Confidential or as a Trade Secret or subject to Export Control in writing by such Disclosing Party, whether by letter or by use of an appropriate stamp or legend, prior to or at the same time any such information or materials are disclosed by such Disclosing Party to the Receiving Party.  Notwithstanding the foregoing, materials and other information which are orally, visually or electronically disclosed by a Disclosing Party, or are disclosed in writing without an appropriate letter, stamp, or legend, shall constitute Confidential Information or a Trade Secret or subject to Export Control if such Disclosing Party, within thirty (30) calendar days after such disclosure, delivers to the Receiving Party a written document or documents describing the material or information and indicating that it is Confidential or a Trade Secret or subject to Export Control.  Any disclosure of information by the Receiving Party prior to receipt of such notice shall not constitute a breach by the receiving Party of its obligations under this paragraph.  "Confidential Information" includes any information and materials considered a Trade Secret by the Consortium or consortium Members. 

5.1.4

"Trade Secret” means all forms and types of financial, business, scientific, technical, economic, or engineering information, including patterns, plans, compilations, program devices, formulas, designs, prototypes, methods, techniques, processes, procedures, programs, or codes, whether tangible or intangible, and whether or how stored, compiled, or memorialized physically, electronically, graphically, photographically, or in writing if;



(a) 
The owner thereof has taken reasonable measures to keep such information secret; and



(b) 
The information derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable through proper means by, the public.

5.2

Exchange of Information.  The Government may from time to time disclose Government Confidential Information to a Consortium Member or Members in connection with the Research Projects and a Consortium Member or Members may from time to time disclose Consortium Member Confidential Information or Trade Secrets to the Government or to other Consortium Member(s) in connection with the Research Projects. Neither the Government nor any Consortium Member shall be obligated to transfer Confidential Information or Trade Secrets independently developed to any Party to this Agreement.  

  5.3

Confidentiality and Authorized Disclosure.  The Receiving Party agrees, to the extent permitted by law, that Confidential Information and Trade Secrets shall remain the property of the Disclosing Party (no one shall disclose unless they have the right to do so), and that, unless otherwise agreed to by the Disclosing Party, Confidential Information and Trade Secrets shall not be disclosed, divulged or otherwise communicated by the Receiving Party to third parties (including without limitation, other Consortium Members) or used by the Receiving Party for any purposes other than in connection with the Research Projects and the licenses granted in Articles VII and VIII; provided that the terms  "Confidential Information "and "Trade Secrets” shall exclude materials or information that:

(a)
Are received or become available without restriction to the receiving party under separate agreement,

(b)
Are not identified with a suitable notice or legend per paragraph 5.1.3 herein,

(c)
Are in possession of the Receiving Party at the time of disclosure thereof as demonstrated by prior written records,

(d) Are or later become part of the public domain through no fault of the 

Receiving Party,

(e)
Are received by the Receiving Party from a third party having no obligation of confidentiality to the Disclosing Party that made the disclosure,

(f)
Are developed independently by the Receiving Party without use of Confidential Information or Trade Secrets as evidenced by written records,

(g)
Are required by law or regulation to be disclosed; provided, however, that the Receiving Party has provided written notice to the Disclosing Party promptly so as to enable such Disclosing Party to seek a protective order or otherwise prevent disclosure of such information.

5.4

Return of Proprietary Information.  Upon request by a Consortium Member that made a disclosure of Confidential Information or Trade Secrets to the Government or another Consortium Member, the Government or the other Consortium Member shall promptly return all copies and other tangible manifestations of the Confidential Information or Trade Secrets disclosed.  Upon request by the Government, a Consortium Member shall promptly return all copies and other tangible manifestations of the Confidential Information disclosed by the Government. As used in this section, tangible manifestations include human readable media as well as magnetic and digital storage media.

5.5

Term. The obligations of the Receiving Party under this Article shall continue for a period of five (5) years after the expiration or termination of this Agreement; provided, however, that in the case of a Consortium Member that withdraws, or is deemed to have withdrawn, pursuant to Article X, the Receiving Party's obligations with respect to such Consortium Members' Confidential Information or Trade Secrets shall continue only for a period of five (5) years after the effective date of such Consortium Member's withdrawal.

ARTICLE VI

RIGHTS IN DATA AND COPYRIGHTS
6.1

General.   Rights in technical data between the Government and Consortium Members under the OT Agreement shall be determined in accordance with the provisions of DFARS Part 227, DFARS 252.227-7013, Rights in Technical Data -- Noncommercial Items and related clauses in DFARS Part 252.227.  With respect to both unlimited and government purpose license rights provided for in those regulations, the Government acknowledged and agreed pursuant to the OT Agreement that it shall obtain such rights pursuant to the OT Agreement only to the extent that its financial contributions toward the development of the technical data is equal to or greater than 50% of the total costs of the Research Project Award giving rise to such development.

 6.2

Copyright Data.  The Consortium Members reserve the right to protect by copyright original works developed under this Agreement or the OT Agreement.  All such copyrights will be in the name of the individual Consortium Member or Members. The Consortium Members hereby grant to the U.S. Government a non-exclusive, non-transferable, royalty–free, fully paid-up license to reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, for governmental purposes, any copyrighted materials developed under this agreement, and to authorize others to do so.  In the event data is exchanged with a notice indicating that the data is protected under copyright as a published, copyrighted work and it is also indicated on the data that such data existed prior to, or was produced outside of this Agreement, the Party receiving the data and others acting on its behalf may reproduce, distribute, and prepare derivative works for the purpose of carrying out that Party’s responsibilities under this Agreement.

6.2.1

The Consortium Members are responsible for affixing appropriate markings indicating the rights of the Government on all data and technical delivered under this Agreement.

6.3

Data First Produced by the Government.  As to data first produced by the Government in carrying out the Government's responsibilities under the Research Projects and which data would embody Confidential Data or Trade Secrets or would comprise commercial or financial information that is privileged or confidential if obtained from a Consortium Member or Members, such data will, to the extent permitted by law, be appropriately marked with a suitable notice or legend and maintained in confidence for a period of five (5) years after the development of the information, with the express understanding that during the aforesaid period such data may be disclosed and used (under suitable protective conditions) by or on behalf of the Government for Government purposes only. 

6.4   

Prior Technology 
6.4.1

Government Prior Technology.  In the event it is necessary for the Government to furnish a Consortium Member or Members with data which existed prior to, or was produced outside of this Agreement, and such data is so identified with a suitable notice or legend, the data will be maintained in confidence and disclosed and used by the Consortium Member or Members only for the purpose of carrying out the Consortium Member responsibilities under this Agreement.  Data protection will include proprietary markings and handling, and the signing of non-disclosure agreements by Consortium Members' employees and/or their subcontractors' employees.  Upon completion of activities under this Agreement, such data will be disposed of as requested by the Government.

6.4.2
Consortium Member Prior Technology.  In the event it is necessary for a Consortium Member to furnish the Government with data which existed prior to, or was produced outside of this Agreement, and such data embodies Confidential Information or Trade Secrets or comprises commercial or financial information which is privileged or confidential, and such data is so identified with a suitable notice or legend, the data will be maintained in confidence and disclosed and used by the Government and such Government Contractors or contract employees that the Government may hire on a temporary or periodic basis only for the purpose of carrying out the Government’s responsibilities under this Agreement.  Data protection will include proprietary markings and handling, and the signing of non‑disclosure agreements by such Government Contractors or contract employees. With respect to the use of such technical data or software by other Consortium Members, the Consortium Member with proprietary rights may offer to license such rights for use exclusively in the performance of Research Projects conducted under this Agreement by the Consortium Member, on reasonable terms and conditions under a non-exclusive license without the right to sub-license.   The Consortium Member furnishing data which existed prior to, or was produced outside of this Agreement, has the right to license such data to other Consortium Members or to entities not a party to this Agreement for a fee and/or royalty payments as determined by the Consortium Member furnishing such data.  A Consortium Member shall not be obligated to provide data that existed prior to, or was developed outside of this Agreement to other Consortium Members or the Government.  Upon completion of activities under this Agreement, such data will be disposed of as requested by the Consortium Member or Members.

6.5

Oral and Visual Information.  If information which a Consortium Member or Members considers to embody Confidential Information or Trade Secrets or to comprise commercial or financial information which is privileged or confidential is disclosed orally or visually to the Government, such information must be reduced to tangible, recorded form (i.e., converted into data as defined herein), identified and marked with a suitable notice or legend, and furnished to the Government within thirty (30) calendar days after such oral or visual disclosure, or the Government shall have no duty to limit or restrict, and shall not incur any liability for, any disclosure and use of such information.

6.6

Disclaimer of Liability.  Notwithstanding the above, the Government shall not be restricted in, nor incur any liability for, the disclosure and use of:

(a)
Data not identified with a suitable notice or legend as set forth in Article VI herein, nor

(b)
Information contained in any data for which disclosure and use is restricted under paragraphs 5.1.2 and 5.1.3 above, if such information is or becomes generally known without breach of the above, is known to or is generated by the Government independently of carrying out responsibilities under this Agreement, is rightfully received from a third party without restriction, or is included in data which the Consortium Member or Members have, or are required to furnish to the Government without restriction on disclosure and use.

6.7

Marking of Data.  Any data delivered under this Agreement, by the Government or a Consortium Member or Members, shall be marked with a suitable notice or legend.

6.8

Lower Tier Agreements.  The Consortium Members shall include this Article VI, suitably modified to identify the parties, in all subcontracts, lower tier agreements, regardless of tier, for experimental, development, or research work performed under the Research Project Awards, pursuant to this Agreement.

6.9
 
Data Rights.  Notwithstanding paragraphs 6.1 through 6.8 above, differing rights in data may be negotiated among the parties to each individual Research Project Award on a case by case basis.

ARTICLE VII

INVENTIONS

7.1

Patent Rights. Rights in patents between the Government and Consortium Members under the OT Agreement shall be determined in accordance with the provisions of FAR 52.227-11 (“Patent Rights-Retention by the Contractor (Short Form) (June 1997)”) which is hereby incorporated by reference with the following modifications:  ”With respect to Patent Rights, the Government acknowledged and agreed pursuant to the OT Agreement that it shall obtain such rights pursuant to the OT Agreement only to the extent that its financial contributions toward the Research Project Award giving rise to said patentable invention is equal to or greater than 50% of the total costs of the Research Project Award."  Add the following additional modifications to FAR 52.227.11:

(a)
As appropriate, replace "Contractor" with "Consortium Member(s)" throughout; replace "the agency" and "the Federal Agency" with "Government" throughout; and replace "contract" with "Agreement" throughout.

(b)
Add the following to Subclause (b):  "Allocation of principal rights" (See paragraphs 7.1.1 - 7.1.2).

7.1.1
Government Employee Inventions. The parties agree that ARDEC, on behalf of the U.S. Government, shall have the initial option to retain title to each Subject Invention made only by its employees. ARDEC shall promptly notify Consortium Member(s) upon making this election and in the event that ARDEC informs the Consortium Member(s) that it elects to retain title to such Subject Invention, ARDEC agrees to timely file patent applications thereon at its own expense and agrees to grant to Consortium Member(s) a non‑exclusive, irrevocable paid‑up license to practice such Subject Invention throughout the world.  ARDEC may release the rights provided for by this section to its employee inventors subject to a license to the to Consortium Member(s) as described above.

7.1.2
Joint Employee Inventions.  The parties agree that ARDEC, on behalf of the U.S. Government shall have the initial option to retain title to each Subject Invention made jointly by Consortium Member(s) and ARDEC employees.  ARDEC shall promptly notify the Consortium Member(s) upon making this election and in the event that ARDEC informs Consortium Member(s) that it elects to retain title to such joint Subject Invention, Consortium Member(s) agrees to assign to ARDEC whatever right, title and interest The Consortium Member(s) have in and to such joint Subject Invention. ARDEC agrees to timely file patent applications on such Subject Invention at its own expense and agrees to grant to the Consortium Member(s) a non‑exclusive, irrevocable paid-up license to practice such Subject Invention throughout the world.   

7.2

Patent Reports. The patent recipient Consortium Member(s) shall file Invention (Patent) Reports as of the close of the performance year and at the end of the term for this Agreement.  Annual reports are due sixty (60) calendar days after the expiration of the final performance period.  The Recipient shall use DD Form 882, Report of Inventions and Subcontracts, to file an invention report.  Negative reports are also required.  The patent recipient Consortium Member(s)shall submit the original and one copy to the Agreements Officer, and one copy to the technical engineer.

7.3

Final Payment.  Final payment cannot be made nor can the Research Project Award be closed-out until the patent recipient Consortium Member(s) delivers to the Government all disclosures of subject inventions required by this Agreement, an acceptable final report pursuant to the article entitled “Reports", and all confirmatory instruments.

7.4

Cooperation.  The Government and the Consortium Members shall keep the other informed as to the status of joint patent matters.  The Government and the Consortium Members shall each reasonably cooperate with and assist the other at its own expense in connection with such activities, at the other Party’s request during the term of this Agreement.

7.5

Lower Tier Agreements.  The Consortium Members shall include this Article, suitably modified, to identify the parties, in all subcontracts or lower tier agreements, regardless of tier, for experimental, developmental, or research work performed under the Research Project Award pursuant to this Agreement.

ARTICLE VIII

EXPORT CONTROLS

8.1
Export Controls.  This Agreement is subject to restrictions concerning the export of products and/or technology, Confidential Information, Trade Secrets, or Classified and Unclassified Technical Data from the United States which may be imposed upon or related to the Parties to this Agreement from time to time by the Government of the United States.  Accordingly, any Consortium Member will not export, directly, or indirectly, any products and/or technology, Confidential Information, Trade Secrets, or Classified and Unclassified Technical Data to any country for which the United States Government or any agency thereof at the time of export requires an export license or other government approval, without first obtaining the written consent to do so from the Department of State or other agency of the United States Government when required by applicable statute or regulation.

ARTICLE IX

PUBLICATION AND ACADEMIC RIGHTS

9.1

Use of Information.  Subject to the provisions of paragraph 9.2, the Consortium Members and the Government shall have the right to publish or otherwise disclose information and/or data developed by the Government and/or Consortium Members under the Research Project Awards.  The Consortium Members and the Government shall include an appropriate acknowledgement of the sponsorship of the Research Projects by the Government and/or other Consortium Members in such publication or disclosure.  The Parties shall have only the right to use, disclose, and exploit any such data and Confidential Information or Trade Secrets in accordance with the rights held by them pursuant to this Agreement.  Notwithstanding the above, the Parties shall not be deemed authorized by this paragraph 9.1, alone, to disclose any Confidential Information or Trade Secrets of the Government or other Consortium Member(s).

9.2

Publication or Public Disclosure of Information 

9.2.1

Classified Research Projects.  If a release of Confidential Information or Trade Secrets is for a classified Research Project, the provisions of the DoD Security Agreement (DD Form 441) and the DoD Contract Security Classification Specification (DD Form 254) apply.

9.2.2

Clearance of Technical Information for Public Release.  Disclosure for unclassified Research Projects shall be in accordance with the instructions on AMSTA-AR, Form 3002, 1 Jul 96 (Reference 4).  Approval of the Agreements Officer is not required prior to the release of information received in the performance of a Research Project or developed pursuant to a Research Project if the Research Project is awarded to a college, university or laboratory and the research work is performed on campus, except that such approval shall be obtained prior to the release of information where there is a high likelihood of disclosing performance characteristics of military systems or information concerning manufacturing technologies unique and critical to defense.

Parties to this Agreement are responsible for assuring that an acknowledgment of government support will appear in any publication of any material based on or developed under a Research Project Award, in the following terms:

"Effort sponsored by the government under Other Transaction Number W15KQN-04-X-XXXX.  The U.S. Government is authorized to reproduce and distribute reprints for governmental purposes notwithstanding any copyright notation thereon."

Parties to this Agreement are also responsible for assuring that every publication of material based on or developed under this project contains the following disclaimer:

"The views and conclusions contained herein are those of the authors and should not be interpreted as necessarily representing the official policies or endorsements, either expressed or implied, of the U.S. Government.

9.3

Notices.  To avoid disclosure of Confidential Information or Trade Secrets belonging to a Consortium Member and/or the Government and the loss of patent rights as a result of premature public disclosure of patentable information, the Party that is proposing to publish or disclose such information, agrees to provide notice to both the Party to whom such Confidential Information or Trade Secrets belongs and the Agreements Officer at least ninety (90) calendar days prior to any submission for publication or disclosure, together with any and all materials intended for publication or disclosure relating to technical reports, data, or information  developed by the Government and/or the Consortium Members during the term of and pursuant to this Agreement.  

9.4

Filing of Patent Applications.  During the course of any such ninety (90) calendar day period, the Party to whom such Confidential Information or Trade Secrets belong and/or Government shall provide notice to the AO whether it desires that a patent application be filed on any invention disclosed in such materials.  In the event that the Party to whom such Confidential Information or Trade Secrets belong and/or Government desires that such a patent application be filed, the Party proposing to publish or disclose such materials agrees to withhold publication and disclosure of such materials until the occurrence of the first of the following: 

(a)
Filing of a patent application covering such invention, or

(b)
Written agreement, from the AO and Party to whom such Confidential Information or Trade Secrets belong that no patentable invention is disclosed in such materials.

(c)
Further, during the course of any such ninety (90) calendar day period, any Party who believes that any of its Confidential Information or Trade Secrets have been included in the proposed publication or disclosure shall provide notice to the Party proposing to publish or disclose such materials of the Confidential Information or Trade Secrets that should be removed from such proposed publication or disclosure.  The Party proposing the publication or disclosure of such materials agrees to remove all such Confidential Information or Trade Secrets from the proposed publication or disclosure.

ARTICLE X

WITHDRAWAL OF CONSORTIUM MEMBERS
10.1

Voluntary Withdrawal.  A Consortium Member may voluntarily withdraw from this Agreement at any time and for any or no reason by notice of withdrawal given by such Consortium Member to the Agreements Officer 14 calendar days prior to their withdrawal and to the Executive Committee and the other Consortium Members in accordance with paragraph 15.7.

10.2

Involuntary Withdrawal.   If a Consortium Member materially breaches any material warranty, term or condition of this Agreement and fails to remedy such material breach within ninety (90) days after receipt of notice of such material breach from another Consortium Member and/or the Executive Committee, the Executive Committee shall have the right to cause the involuntary withdrawal of such Consortium Member, such withdrawal to be effective immediately upon delivery of a notice from the Executive Committee to such Consortium Member indicating their election to cause such involuntary withdrawal to occur.  

10.3 

Effect Of Withdrawal.

10.3.1

Rights of a Consortium Member.  Except for the rights and obligations with respect to Article V and/or specific intellectual property agreements between or amongst the Consortium Members, from and after the effective date of withdrawal of a Consortium Member, such Consortium Member shall cease to have any rights or obligations as a Consortium Member under this Agreement.

10.3.2.

Continued Funding and Technology Contribution Commitment.  In the event of the withdrawal of a Consortium Member pursuant to this Article X, such Consortium Member’s rights and obligations pursuant to any executory Research Project Awards, including but not limited to, continued funding and technology contribution commitments shall continue in accordance with the specific terms and schedule of the Research Project Award under the OT Agreement or until the Government and Consortium Member come to agreement to terminate the Award, whichever is first.  

ARTICLE XI

TERM, RENEWAL, AND TERMINATION
11.1

Term.  This agreement shall continue for a period of five (5) years from the Effective Date of this Agreement.

11.2

Renewal.   Not later than the end of the third Contract Year, the Parties shall meet (at a time and place designated by the Government in a notice to the Consortium Members) to consider a renewal of the term of the OTA and this agreement for an additional five (5) Contract Years.  Subject to the requisite Government approvals and regulations, if the Parties so agree to such a renewal, they shall enter into an appropriate amendment of this Agreement reflecting the terms to be in effect during the renewal period..

11.3

Termination of Agreement.  Except for the rights, obligations and commitments of the individual or collective Consortium Members with respect to Article VI, cash or in-kind contributions required by specific Research Project Awards issued under the OT Agreement, and/or specific intellectual property agreements between or amongst the Consortium Members and/or the Government, unless extended by mutual written agreement of the Parties, this Agreement shall automatically terminate under the following conditions:

(a) 
by written agreement of the Parties,

(b)
after the Government’s failure to extend the OT Agreement or issue a new OT Agreement to the Consortium Members within ninety (90) days after the expiration or termination of the OT Agreement.  

11.4

Material Breach or Default by a Consortium Member.  If a Consortium Member materially breaches any material warranty, term or condition of this Agreement, any other Consortium Member may provide notice of such material breach to the Executive Committee.  The Consortium Member representatives to the Executive Committee shall review the facts of the willful material breach or default and determine whether the Consortium Member alleged to have materially breached any material term or condition of this Agreement has, in fact, committed such a material breach.  Upon such decision, the Executive Committee shall notify the offending Consortium Member in accordance with the provisions of paragraph 14.2.  If the Consortium Member fails to remedy such material breach within ninety (90) days after receipt of such notice of such material breach from the Executive Committee (it being further agreed that the Executive Committee may also provide such notice to all other Parties to this Agreement), the Executive Committee may, at its option, and in addition to any other remedies that the Consortium may have in law or equity, terminate this Agreement with respect to such Consortium Member by sending a notice of termination to such Consortium  Member  If the Executive Committee representatives are unable to reach agreement, the facts of the willful material breach or default shall be submitted for resolution pursuant to Article XIV 

11.5

Survival.  Notwithstanding the above provisions, the Consortium Member’s rights and obligations with respect to Article VI and/or specific intellectual property agreements by and, between the Government and the Consortium Member(s) shall survive any expiration or termination of this Agreement.

ARTICLE XII

REPRESENTATIONS AND WARRANTIES

12.1

Representations and Warranties of All Parties.   Each Party represents and warrants to the other parties that: (a) it is free to enter into this Agreement; (b) in so doing, it will not violate any other agreement to which it is a party; and (c) it has taken all action necessary to authorize the execution and delivery of this Agreement and the performance of its obligations under this Agreement.

12.2

Limitations.  Except as expressly provided in this Article XII, no party to this Agreement makes any warranty, express or implied, either in fact or by operation of law, by statute or otherwise, relating to (a) any research conducted under this agreement or (b) any invention conceived and/or reduced to practice under this Agreement or (c) any other intellectual property developed under this Agreement, and each party to this Agreement specifically disclaims any implied warranty of merchantability or warranty of fitness for a particular purpose.
ARTICLE XIII

LIMITATION AND CROSS-WAIVER OF LIABILITY 
13.1
Waiver of Liability. Consortium Members waive all claims against any of the entities or persons listed in Exhibit A of this Agreement and additional Consortium Members that are based on alleged damages relating to and arising out of activities under this Agreement and the injured Consortium Member suffers such damages by virtue of its involvement under this Agreement. Notwithstanding the foregoing, this waiver shall not apply to claims or damages arising from or related to Article V, VI, VII or IX.

13.2
Subcontractors or Sub-entities.  The Consortium Members agree to extend the waiver of liability as set forth above to subcontractors or sub-entities at any tier under the Research Project Awards by requiring them, by written contract, purchase order or otherwise, to waive all claims against any and all Consortium Members.

13.3
Inapplicability.  Notwithstanding the other provisions of this article, this waiver of liability shall not be applicable to:

(a)
Claims between a Consortium Member and its related entities or claims between the Government’s related entities (however, claims between the Government and the Consortium Members, or vice versa, are not included within this exception),

(b)
Claims made by a natural person, his/her estate, survivors or subrogates for injury or death of such natural person,

(c)
Claims for damage caused by willful misconduct,

(d)
Intellectual property claims.

13.4
Limitation of Liability. In no event will any party hereto be liable for any special, incidental, consequential or indirect damages arising in any way out of this Agreement, however caused and on any theory of liability.  This limitation will apply even if the other party or parties hereto have been advised of the possibility of such damage.  In no case shall the Government's or any Consortium Members' financial liability exceed the amount obligated by the Government or committed as a cash contribution or in-kind contribution by a Consortium member under the Research Project Award.  Nothing in this Article XIII shall be construed to create the basis of a claim or suit where none would otherwise exist.

.

ARTICLE XIV

DISPUTE RESOLUTION

14.1

Dispute Resolution Process.  The Parties recognize that disputes as to certain matters may from time to time arise during the term of this Agreement, which relate to a Party's rights and/or obligations hereunder or thereunder.  It is the objective of the Parties to establish procedures to facilitate the resolution of disputes arising under this Agreement in an expedient manner by mutual cooperation and without resort to litigation.  To accomplish this objective, the Parties agree to follow the procedures set forth in this Article XIV if and when a dispute arises under this Agreement.

14.2

Dispute Resolution Representatives.  In the event of disputes between the Parties, including disputes among the Consortium Members’ representatives to the Executive Committee which such representatives are unable to resolve, a Party seeking to resolve such dispute will, by written notice to the other, have such dispute referred to their respective executive officers designated below or their successors, for attempted resolution by good faith negotiations within fourteen (14) days after such notice is received.  Said designated officers are as follows:

For the Consortium Member:


Designated Senior Executive 

For the Consortium:
Designated Senior Executive of the Current Consortium Member organization that is a Co-chairperson of the Executive Committee 

In the event the designated officers are not able to resolve such dispute, either Party may at any time after the 14-day period invoke the provisions of paragraph 14.3 hereinafter.

14.3

Alternative Dispute Resolution.  Following settlement efforts pursuant to paragraph 14.2, any dispute, controversy or claim arising out of or relating to the validity, construction, enforceability or performance of this Agreement, including disputes relating to alleged breach or to termination of this Agreement, other than disputes which are expressly prohibited herein from being resolved by this mechanism, shall be settled by binding Alternative Dispute Resolution ("ADR") in the manner described below:

14.3.1

ADR Request.  If a Party intends to begin an ADR to resolve a dispute, such Party shall provide written notice (the "ADR Request") to the other Party informing such other Party of such intention and the issues to be resolved.  From the date of the ADR Request and until such time as any matter has been finally settled by ADR, the running of the time periods contained in Article X under which Party must cure a breach of this Agreement shall be suspended as to the subject matter of the dispute.

14.3.2

Additional Issues.  Within ten (10) business days after the receipt of the ADR Request, the other Party may, by written notice to the Party initiating ADR, add additional issues to be resolved.

14.3.3

No ADR of Patent Issues.  Disputes regarding the scope, validity and enforceability of patents shall not be subject to this paragraph14.3.3 nor shall it be subject to paragraph 14.4, and shall be submitted to a court of competent jurisdiction.

14.4

Arbitration Procedure.  Any dispute or claim arising out of or in connection with, this Agreement shall be finally settled by binding arbitration in accordance with the then current rules and procedures of the American Arbitration Association. The arbitration shall be conducted by three (3) arbitrators with experience with the issue under consideration, one (1) each to be appointed by the Parties in Dispute and a third being nominated by the two (2) arbitrators so selected or, if they cannot agree on a third arbitrator, by the President of the American Arbitration Association.  Such arbitration will take place in New York, New York, unless otherwise determined by a requisite majority of the Executive Committee.  The arbitrators shall apply the law of the State of New York to the merits of any dispute or claim, without reference to rules of conflicts of laws.  Judgment on any award rendered by the arbitrators may be entered in any court having jurisdiction thereof.  The Parties agree that, any provision of applicable law notwithstanding, they will not request, and the arbitrators shall have no authority to award punitive or exemplary damages against any Party.  Nothing in this Article 13 shall limit a Party's right to seek injunctive relief with respect to a breach or threatened breach of this Agreement.

14.5

Governing Law.  This Agreement shall be governed by, construed, and interpreted in accordance with the laws of the State of New York, without reference to principles of conflicts of laws.

ARTICLE XV

GENERAL PROVISIONS

15.1

Independent Contractors. The relationship of the Parties established by this Agreement is that of independent contractors and nothing contained in this Agreement shall be construed to (i) give any of the Parties hereto the power to direct or control the day‑to‑day activities of another Party hereto, (ii) constitute the Parties as partners, joint ventures, co‑owners or otherwise as participants in a joint or common undertaking, or (iii) allow any of the Parties hereto to create, discharge or assume any obligation on behalf of another Party hereto for any purpose whatsoever.

15.2

Parties Bound. This Agreement, including the indemnification provisions, shall be binding upon and inure to the benefit of the Parties hereto, their respective successors, assigns, legal representatives and heirs.

15.3

Assignment.  This Agreement may not be assigned or transferred by any of the Parties hereto without the prior written consent of the other Parties; provided, however, that a Consortium Member may assign its rights and delegate its obligations (i) to any affiliate of such Consortium Member (although, in the event of any such assignment and delegation, the assigning Consortium Member shall remain primarily liable for its obligations hereunder) and (ii) to a purchaser of all or substantially all of the business of such Consortium Member to which this Agreement relates by merger, sale of assets or otherwise.   If the Consortium Member, after the assignment or purchase can not meet the requirements for Consortium membership as called out in the Consortium Member Agreement, the Consortium Member will be considered to have voluntarily withdrawn from the Consortium in accordance with Article X herein.  

15.4

Affiliates. The Parties hereto acknowledge and agree that Consortium Members may elect to carry out certain activities required or permitted pursuant to this Agreement by or through their affiliates.  This Agreement shall be binding on the affiliates of Consortium Members in accordance with the terms of this Agreement as if such affiliates were parties to this Agreement

15.5

Entire Agreement. This Agreement and the attached Exhibits A, B and C (together with the OT Agreement, Attachments, Exhibits and Schedules thereto) constitutes the entire and only agreement between the Parties relating to the subject matter hereof, and all prior negotiations, representations, agreements and understandings are superseded hereby.

15.6

Further Assurances.  At any time or from time to time after the Effective Date, a Consortium Member shall, at the request of the Executive Committee or any Consortium Member, (i) execute, and deliver or cause to be delivered, all such assignments, consents, documents or further instruments of transfer or license, and (ii) take or cause to be taken all such other actions, as any Consortium Member may reasonably deem necessary or desirable in order for the Consortium Member to obtain benefits of this Agreement and the transactions contemplated hereby to which the Consortium Member may be entitled. 

15.7

Notices.  Any notice or other communication required or permitted under this Agreement shall be in writing and (i) personally delivered, (ii) mailed, postage prepaid, first class, certified mail, return receipt requested, (iii) sent, shipping prepaid, return receipt requested by national overnight courier service, or (iv) sent by electronic mail to the appropriate Party or Parties at the addresses as set forth in Exhibit A or at such other addresses as may be given from time to time in accordance with the terms of this provision.  Any notice or other communication given by personal delivery shall be deemed given on the date personally delivered; any notice or other communication given by mail shall be deemed given five (5) days after the date deposited in the United States mail; and any notice or other communication given by national overnight courier service shall be deemed given on the next business day after being sent.

15.8

Amendment.  This Agreement may only be amended by a written instrument executed by the Parties.

15.9

Waiver.  No waiver of any rights shall be effective unless assented to in writing by the Party to be charged, and the waiver of any breach or default shall not constitute a waiver of any other right hereunder or any subsequent breach or default. 

15.10

Section Headings.  The headings of the several sections of this Agreement are intended for convenience of reference only and are not intended to be a part of, or to affect the meaning or interpretation of this Agreement. 

15. 11

Severability.  In the event that any provision of this Agreement becomes or is declared by a court of competent jurisdiction to be illegal, unenforceable or void, this Agreement shall continue in full force and effect without said provision; provided that no such severance of any provision shall be effective if the result of such materially changes intended purposes of this Agreement to the Parties.

15.12

Counterparts.  This Agreement may be executed in counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.  All Consortium Members shall receive a copy of this executed Consortium Member Agreement and any amendments thereto with the Executive Committee, or its delegee, retaining the originals.

15.13

Public Announcements.  Any announcements, press releases or similar publicity (collectively, "Announcements") with respect to the execution of this Agreement shall be submitted to and agreed upon by the Consortium Members Executive Committee in advance of such Announcement.  Each Consortium Member shall have the right to review and request changes to any Announcements. 

15.14

Disclosure.  Except as specifically authorized in accordance with paragraph 15.14, the Parties agree that the existence and terms of this Agreement shall be maintained in confidence by all Parties, except that any Party may disclose the terms hereof to the extent required by law (including without limitation pursuant to the requirements of U.S. securities laws), provided that such disclosure under this paragraph 15.15 shall, to the extent legally permissible, be in the form of the redacted version of this Agreement to be agreed upon by the Executive Committee.

15.15

No Third Party Beneficiary Rights.  The Consortium Members agree and acknowledge that the Government is not intended to be, and shall not constitute, a third party beneficiary of the this Agreement, which is intended exclusively as an agreement among, and for the benefit of, the Consortium Members.

15.16

Force Majeure.  No failure or omission by the Consortium Members in the performance of any obligation of this Agreement shall be deemed a breach of this Agreement or create any liability if the same shall arise from any cause or causes beyond the control of the Parties, including, but not limited to, the following: acts of God; acts or omissions of any government; any rules, regulations or orders issued by any governmental authority or by any officer, department, agency or instrumentality thereof; fire; storm; flood; earthquake; accident; war; rebellion; insurrection; riot; and invasion and provided that such failure or omission resulting from one of the above causes is cured as soon as is practicable after the occurrence of one or more of the above‑mentioned causes.

15.17               Order of precedence.  In the event of any inconsistency between the terms of this Agreement and the terms set forth in the OT Agreement, the inconsistency shall be resolved by giving precedence in the following order:  (1) the OT Agreement, (2) Attachments to the OT Agreement other than the Consortium Member Agreement, (3) Other documents listed or references (numbers 1 through 4) in the OT Agreement, and (4) the Consortium Member Agreement.

15            Entire Agreement.  This Agreement, and all Exhibits referred to herein, embody the entire understandings of the Parties with respect to the subject matter hereof and shall supercede all previous communications, representations or understandings, either oral or written between the Parties relating to the subject matter hereof.

15           Earmarked Funding.  It is the intent of the parties that efforts undertaken by the Consortium, individual Consortium Members, or groups of Consortium Members functioning under the auspicious of the Consortium, are to be conducted for the furtherance of collective Consortium goals, not for the furtherance of individual member’s interest.  However, if as a result of the yearly Government budget and appropriations process, specific Small Arms Weapons technology R&D funded line items result that are earmarked for specific member firms, institutions and/or geographic regions; it is understood that the Consortium, individual Consortium Members, or groups of Consortium Members shall not challenge or interfere with said processes.


IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly authorized representatives as of the day and year first above written.

Consortium Member




Consortium Member

Company Name:  ___________________

Company Name:  ___________________

Signature: ________________________

Signature:  ________________________

Name: ____________________________

Name:  ___________________________

Title: _____________________________

Title:  ____________________________

Date:  ____________________________

Date:  ____________________________

Company Name:  ___________________

Company Name:  ___________________

Signature:  ________________________

Signature:  ________________________

Name:  ___________________________

Name:  ___________________________

Title:  ____________________________

Title:  ____________________________

Date:  ____________________________

Date:  ____________________________

Company Name:  ___________________

Company Name:  ___________________

Signature:  ________________________

Signature:  ________________________

Name:  ___________________________

Name:  ___________________________

Title:  ____________________________

Title:  ____________________________

Date:  ____________________________

Date:  ____________________________

Company Name:  ___________________

Company Name:  ___________________

Signature:  ________________________

Signature:  ________________________

Name:  ___________________________

Name:  ___________________________

Title:  ____________________________

Title:  ____________________________

Date:  ____________________________

Date:  ____________________________

Exhibits
Exhibit A
Charter Consortium Members




Exhibit B
Consortium Membership Application



Exhibit C
Matrix Organization Chart
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